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Government Misrepresentation and Nondisclosure of Acquisition-
Related Information in Federal Procurements

/

The need for mutual fair dealing is no less required in contracts to
which the government is a party, than in any other commercial
arrangement. "It is no less good morals and good law that the

government should turn square corners in dealing with [contractors] than
that [contractors] should turn square corners in dealing with their

government."2

I. Introduction

The Government's duty to disclose information spans the entire

scope of federal procurements. At the heart of the matter is

-- to use a word that has been greatly used of late --

integrity. In fact, that word has developed into a term of

art that causes both Government and contractor attorneys to

cringe. The last few years in the world of federal

contracting has seen more integrity legislation than ever

before. Call it what you want -- decency, honesty, integrity

-- it all strikes the very same chord -- fair play. It is

what both contractors and the Government strive for, but often

never achieve; that is, if you believe Congress or the media,

'The author is currently on active duty with the United
States Air Force. The views expressed herein are solely those
of the author and do not purport to reflect the position of
the Department of the Air Force, the Department of Defense, or
any other agency of the United States Government.

2Maxima Corp. v. United States, 847 F.2d 1549, 1556
(Fed.Cir. 1988) quoting St. Regis Paper Co. v. United States,
368 U.S. 208, 229 S.Ct. 289,301, 7 L.Ed.2d 240 (1961) (Black,
J., dissenting), with parenthetical modification.



who both tend to dwell on selected aberrant procurement

problems while ignoring the fact that the behemoth system of

federal procurement works and works well.

The recent history of federal procurement sets the stage for

where we are today regarding the disclosure of information to

contractors. Not long ago, two prominent Government contracts

experts set forth their thoughts on the serious increase in

litigation concerning federal contracts and offered their view

to the future. 3 They traced the advent of modern Government

contracts to the post-World War II era ("in which the

contractor sought to recover its costs and to make a profit,

and the government sought to obtain quality goods and

services' 4 ) through the 1950s and 1960s where, under the

direction of select procurement powerhouses like the Navy's

Admiral Rickover, the Government's interest, although still

concerned with quality, shifted to include attempts to control

costs and put pressure on contractors with legislation like

the Truth in Negotiations Act. 5  Next came Government

authorization to conduct compliance audits of contractors'

records, followed closely by a small army of green eye shade-

bearing Government auditors, and eventually, criminal

3Crowell and Monroe, The Adversarial Process and the

Growth of Litigation (1987).

4Id. at 2.

lId.
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investigators a la Operations Uncover and Ill Wind. 6  The

authors made a very astute observation -- an observation which

underlies the entire theme of this thesis -- concerning trust.

After all, how can you have a level playing field without

trust? And without a level playing field who will want to

compete for federal contracts? They state:

Along with increased scrutiny came increased
distrust. Rather than operating in an environment
of mutual trust and cooperation, increasingly the
government and its contractors have begun to act as
completely separate entities bound together only by
contract. That is, the nature of the relationship
between the government and its contractors was
changing -- it was, and still is becoming, more and
more adversarial.7

No hope is offered for the future. They contend that the

"parade of new laws, regulations, and policies" have

significantly shifted the risks of doing business with the

Government and that the future holds more litigation,

regardless of the size of the defense budget.8

The Reagan administration will go down in history for its

philosophy of "peace through strength" and the most expensive

peace-time defense buildup ever. Unfortunately, along with

this renewed emphasis on defense spending came two famous

6Id.

7Id.

81d.
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investigations that have set the tone for federal procurements

for the foreseeable future: Operations Uncover and Ill Wind. 9

Operation Uncover was the first of the two investigations and

ended in 1990 after six years with the conviction of six

corporate defendants and six individual contractors.' 0  The

charges centered around the disclosure to the defendants of

classified planning, programming, budgeting system (PPBS)

data." In their defense, the defendants argued primarily

that, at the time, the documents were generally available to

the industry and that they were unfairly targeted for

prosecution. 12

9See Cutting, Crime and Regulation: The Saga of
Operations Ill Wind and Uncover and Their Regulatory Progeny,
A.B.A. Sec. Pub. Cont. L., Access to Information: Yours Mine
& Ours, (Feb. 8, 1991) at Tab C.

'0Id. at 2-8. The corporate defendants included GTE
Corporation, The Boeing Company, RCA Corporation, Hughes
Aircraft Company, Grumman Corporation, and Raytheon Company.
The individual defendants were all corporate employees.

"Id. at 2-8. Specifically, the defendants were charged
with violations of 18 U.S.C. S 371 (conspiracy to commit
offense or defraud United States); S 641 (embezzlement and
theft -- public money, property or records); S 642
(embezzlement and theft -- tools and materials for
counterfeiting purposes); S 793 (e) (espionage and censorship -
- gathering, transmitting, or losing defense information); and
S 1341 (mail fraud -- frauds and swindles).

12For an excellent analysis of theories used to criminally
prosecute persons who have obtained information in violation
of disclosure statutes and regulations, see Gorelick and
Enzinna, Restrictions on the Release of Government
Information, Conference Book of The First Annual Institute on
Federal Procurement Fraud, the District of Columbia Bar and
The George Washington University, Jan. 18-29, 1991,
Washington, D.C.

4



As compared to Operation Ill Wind, Operation Uncover was small

scale. Ill Wind piggybacked on the illegal activities

identified by Uncover in investigating inside information that

had been leaked from Pentagon insiders to defense contractors,

but the investigation was more intense and the prosecutions

more abundant. 13 To date there have been between 45 and 46

convictions and prosecutors are expecting 100 convictions

before all is said and done in the years to come." Just

recently, the Ill Wind task force obtained a guilty plea from

the highest ranking target of the investigation, Assistant

Secretary of the Navy, Melvyn R. Paisley.15

13As of the end of calendar year 1990, Ill Wind had
resulted in 38 convictions including nine defense industry
consultants, two Marine Corps employees, three Navy employees,
four corporations (Teledyne, Hazeltine, Whitaker Command and
Control Systems, and Loral), and 20 corporate employees. Id.
at 18. Individuals have been sentenced to terms of up to 32
months and the fines assessed total nearly $500,000. The
Washington Post, May 27, 1991, at B1, col. 3.

14Telephone interview with United States Air Force
Lieutenant Colonel Vernon J. King, assigned to the Office of
the United States' Attorney for the Eastern District of
Virginia, (15 May 1991). Lt Col King indicated that the
convictions have centered on 18 U.S.C. § 201 (bribery of
public officials and witnesses); § 287 (false, fictitious or
fraudulent claims); § 371 (supra note 11); § 641 (supra note
11); S 1001 (false statements); and § 1343 (fraud by wire,
radio or television). Charges may yet be brought against one
or more defendants for violating 18 U.S.C. § 1952 (interstate
and foreign travel or transportation in aid of racketeering
enterprises).

"5The Washington Post, June 15, 1991, at Al, col. 6. Mr
Paisley pleaded guilty to conspiracy, bribery, and conversion
of Government property and could receive a sentence of 30
years and a fine of $750,000. More convictions may be
forthcoming as he has agreed to provide investigators more
information on illegal disclosure by the Pentagon's senior
leadership. Id.

5



The number of laws with both criminal and civil sanctions that

can have detrimental effects on contractors tilt the field

more than just a little. Compare, for example, contractor

fraud to Government misrepresentation. These offenses should

be different sides of the same coin, yet the sanctions are

nowhere near the same. If a contractor commits fraud, he

risks a substantial fine, jail time, suspension and debarment.

If the Government misrepresents, the sanctions are not so

severe -- the contract may be voided or subject to rescission

or reformation and the individual who actually misrepresented

could face a loss in job security or more.16

As will be seen, there is no question that the Government has

a duty to disclose information in certain instances and to not

misrepresent facts material to a procurement. It is a

mistake; however, to think that most of the problems occurring

in this area are systemic in nature. The reality is that on

both sides -- the Government and contractors alike -- there

are employees who cross over the bounds of duty, abuse their

discretion and must be held accountable. Those situations

cannot and will not ever be remedied by legislation and

regulation. What can and should be addressed by Congress and

the Executive Branch is the amount of training Government

"6See 18 U.S.C. § 1905 (disclosure of confidential
information generally) where the sanctions include a fine of
not more than $1,000, one year in jail, and removal from
office or employment.

6



procurement personnel receive and the consistency of policies

regarding disclosure of information. This consistency will do

much to clarify the disclosure rules not only for the

Government officials who release information, but also for

contractors who receive it.

Mostly out of a desire for self-preservation, much has been

written about what contractors must disclose and to who and

when. 17  When you combine laws like the False Claims Act"8 ,

the False Statements Act19 and the Truth in Negotiations Act20

(to name just a few) with the Government's ability to

terminate for default, terminate for convenience, suspend, and

debar (to name just a few), it is easy to see why contractors

perceive a definite tilt in the playing field, which triggers

reactions by industry, which lobbies Congress, which tends to

enact more corrective legislation. And so it goes. The

media also deserve some of the blame. They are quick to

17see, e.g., The District of Columbia Bar and the George
Washington University National Law Center, The First Annual
Institute on Federal Procurement Fraud, supra note 12 where
the major topics of discussion were: (1) priorities and new
directions in criminal enforcement; (2) acquisition of
information by contractors; (3) the False Claims Act; (4) qui
tam actions; (5) organizing the defense of a criminal
investigation; (6) self-policing and voluntary nondisclosure;
(7) the corporate sentencing guidelines; and (8) suspension
and debarment.

"I31 U.S.C. S 3729 (civil fraud) and 18 U.S.C. S 287

(criminal fraud).

"118 U.S.C. S 1001.

2010 U.S.C. S 2306(f).
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publish stories of expensive toilet seats, screws, and coffee-

makers without all the facts and inflame the sensibilities of

the public, forcing Congress to take some political action

which can be used in future reelection campaigns. A discourse

on the First Amendment this it not; however, somehow the cycle

has to be broken and an end put to the Congressional

micromanaging and layered legislation.

Make no mistake about it, things go wrong in public contracts

and for a variety of reasons: contractors make mistakes, the

Government makes mistakes, forces affect the contract that

were not anticipated by either party, and both the Government

and contractors misrepresent or fail to disclose information.

The unfortunate result is that rather than working as a team,

contractors and the Government find themselves in an

increasing amount of litigation.

The impact of a shrinking defense budget means even the big

contractors will be going after small contracts and every

contractor will be going after all the money it can get,

resulting in even more litigation. In the Department of

Defense (DoD), contractors cannot keep pace with the

procurement peaks and valleys of cutbacks and buildups,

drawdowns and Desert Storms, not to mention the devastating

terminations of such programs as the Navy's P-7 and the A-12.

A recent study by the Center for Strategic Studies found that

8



the number of defense contractors dropped from 118,000 to

38,000 in the five year period from 1982-1987, and estimates

that the shrinking defense budget will reduce that figure even

more.21 Critics of the shrinking defense industrial base

contend that only by keeping competition alive will the cost

of weapon systems remain in check, while others are of the

opinion that weapon systems have gotten so complex that how

well a contractor will manage a program is becoming as

important as which supplier has the lowest overall cost.A

Now more than ever, in these turbulent times, the Government

(and DoD in particular) should be taking great pains to keep

contractors informed of its plans to the greatest extent

practicable.23

The Duty of Good Faith and Fair Dealing

Much the same as the Government's duty to disclose cuts across

the field of Government contracts, so do a number of implied

21Defense Industry Slows, Contractors Fear Shakeout, The
Washington Post, May 13, 1991, at Al, col 6.

DId. (emphasis added).

23Some of the most recent world events (the Persian Gulf,
Germany, and China) happened so quickly that they defied
prediction or the resulting impacts on the defense budget. For
example, the Air Force 1992 to 1993 budget request canceled or
delayed several major weapon systems procurements -- a
reflection of the DoD scaleback to 4% of the gross national
product by 1995 (the lowest level since the 1950s). Plan
Shows Less AF Procurement, Air Force Times, Feb. 18, 1991, at
25, col. 1.

9



duties24 -- the primary one being the duty of good faith• and

fair dealing. As noted above, over the past 50 years the

world of Government contracts has become more adversarial.

With that comes more litigation and with more litigation there

are more lawyers relying on old theories of recovery and

creating new ones. In a recent article, Professor Nash

asserted that while the duty of good faith and fair dealing

has been common in private sector contracting, it is just now

beginning to be used with some frequency in Government

contracts. 26 This view has been supported by commentators who

have found the duty of good faith and fair dealing to be

subsumed in a number of other implied duties," including the

duty to provide accurate specifications, the duty to disclose

superior knowledge, the duty of fairness in making a decision

to terminate, and the duty to cooperate and not hinder

24See Arnavas and Latham, Implied Government Duties:
Basic Principles and Guidelines, Briefing Paper 83-8 (August
1983); Gould, Leonard and Gore, The Government's Duty to
Communicate--An Expanding Obligation, 18 NCMA J. 45 (1984);
and Nash and Cibinic, Federal Procurement Law Volume II, (3rd
ed. 1980) at 1011.

2"Good faith" means "honesty in fact in the conduct or
transaction concerned." Restatement [Second] of Contracts, S
205 and comment a (1979).

26See Nash, The Duty of Good Faith and Fair Dealing: An
Emerging Concept?, 3 Nash & Cibinic Report (hereinafter "N &
CR")¶ 78, (November 1989).

27Toomey, Fisher, and Curry, Good Faith and Fair Dealing:
The Well-Nigh Irrefragable Need for a New Standard in Public
Contract Law, 20 Pub. Cont. L.J. 87 (1990) at 109-114.

10



performance."

Historically, there has been a presumption that the Government

acted in good faith -- a presumption founded on the concepts

of sovereign immunity and the protection of the public fisc

from frivolous claims. 29  In order to prove a breach of the

duty of good faith and fair dealing, contractors have had to

prove that the Government's actions were motivated by

malicious intent. 3° Typically, this presumption required

strong proof to be rebutted; 31 however, there is some

indication that the requirement for "well-nigh irrefragable

proof" may be easing up. 3 2 Malone v. United States33 has been

touted as a landmark case in this area, marking a departure

from the need for contractors to show malice on the part of

the Government.3 The case involved a contract for the

28See Nash supra note 26, citing George C. Fuller Co. v.
United States, 108 Ct. Cl. 70, 60 F.Supp. 409 (1947). See
also Nash, Government Contract Changes, (2d ed. 1989) at 12-1
for a complete discussion of interference and the failure to
cooperate by the Government and its resulting impact as a
constructive change.

" 2Toomey, Fisher and Curry, supra note 27 at 91.

"MId. at 93.

31Seaboard Lumber Co. v. United States, 19 Cl. Ct. 310, 9
FPD 1 9 (1989), aff'd 903 F.2d 1560 (Fed. Cir. 1990), cert.
denied, 111 S. Ct. 1308 (1991).

32Toomey, Fisher, and Curry, supra note 27 at 119.

33849 F.2d 1441 (Fed. Cir. 1988).

34Id.

11



painting of base houses on an Air Force base in Georgia. The

contract required the contractor to paint one house, and, with

the contracting officer's approval, that standard was to be

used for all the houses. Although the contracting officer

disapproved the exemplar, he failed to inform the contractor

who continued to paint and receive payments. After the

contractor had performed approximately 70 percent of the

contract, the contracting officer rejected the work. The

Federal Circuit reversed the board, holding that the failure

of the Government to communicate its dissatisfaction to the

contractor was a material breach of the Government's duty of

good faith and fair dealing and hence, a breach of the

contract. The court made this determination without a mention

of the need to show malicious intent." Professor Nash refers

to Malone v. United States as a case that indicates a need for

"a higher standard of performance by the Government than would

have been expected under prior legal theories,''3 but

apparently does not believe it will have a resounding effect

on the law in this area. 37

"35Toomey, Fisher, and Curry, supra note 27 at 120.

•'See Nash, 3 N & CR ¶ 78, supra note 26.

"37Malone v. United States has had no substantial impact in
this area. It was followed in Discovery Corporation, ASBCA
36130, 89-1 BCA 1 21,189 (1988) (failure to approve
contractor's submittal within the time specified in the
contract) and Kahaluu Construction Co., ASBCA 31187, 89-1 BCA
¶ 21,308 (1988) (contracting officer's representative failed
to give contractor directions in the face of a legitimate
request from the contractor). Cf., Fowler & Butts, PSBCA
2545, 91-1 BCA ¶ 23,391 (1990) (lack of adequate proof that

12



A pre-Malone case illustrates one board's preference of using

the breach of an implied duty to communicate instead of a

nondisclosure analysis. In Automated Service, Inc.38 the

contracting officer knew and failed to inform the contractor

that its proposed computer system would have to be extensively

modified to meet the requirements of the contract. The board

stated that it was "deeply troubled by the Government's

dealings" with the contractor and that while its conduct "did

not strictly run afoul of the 'superior knowledge' doctrine,"

the board held there was a breach of the Government's duty to

communicate. 39 Clearly, the board could have decided the case

based on the Government's failure to disclose superior

knowledge; and, on the same facts today, Malone could be cited

as authority for this breach of the duty of good faith and

fair dealing.

The bottom line: Contractors will continue to allege the

breach of an implied duty when a contractor believes that the

Government has failed to disclose information to which it is

entitled or misrepresented facts. As Professor Nash states:

T]he duty [of good faith and fair dealing] is here
to stay in the law of Government contracting ....
Further, it is almost inevitable that it will
continue to make an impact on the legal rules

Government's action precluded compliance with the contract
documents).

33GSBCA EEOC-2 and EEOC-3, 81-2 BCA ¶ 15,303 (1981).

"3 id. at 75,762.

13



governing the procurement process. [It) is of such
wide scope that it will be limited only by the
imagination of litigants, and by the views of
judges ....

This paper will explore the bounds of the Government's duty to

disclose information in a variety of circumstances. Chapter

II consists of summary of the current case law on affirmative

false statements and nondisclosure of factual information.

Chapter III will focus on the disclosure of information about

a particular contractor to that contractor. Chapter IV

examines the release of information to competitors. Finally,

Chapter V looks at the current rules and regulations in effect

regarding the disclosure of Government acquisition-related

information to contractors.4'

4OSee Nash, 3 N & CR 1 78, supra note 26.
41Beyond the scope of this thesis are three areas that are

critically interconnected with the disclosure of information:
(1) the Freedom of Information Act (5 U.S.C.. S 552,
hereinafter "FOIA"); (2) the discovery rules for the different
protest and disputes fora; and (3) debriefings [see, FAR
15.1003 and Cibinic, Debriefing: Tell It Like It Is, 4 N & CR
1 43 (July 1990)].

14



II. Misrepresentation
4 2

A. Introduction

Misrepresentation and nondisclosure are certainly not unique

to Government contracting. Who can forget their first brush

with these concepts in first year contracts class where we

learned that while a party can be held liable for

misrepresenting a material fact that forms the basis of a

bargain, there is, generally, no liability for a bare

42Background material for this chapter was gathered from
the following sources whose organizational and informational
contributions were both significant and greatly appreciated:
(1) Sklute, Government Misrepresentation and Non-Disclosure of
Superior Knowledge in Federal Procurement, 6 Pub. Cont. L.J.
39 (1973) as adapted from a thesis with the same title, dated
15 May 1972, presented to the National Law Center of The
George Washington University in partial satisfaction of the
requirements for an LL.M. degree in Government Procurement
Law; (2) Hoover, Government Affirmative Misrepresentation in
Federal Contracting, 25 A.F.L. Rev. 183 (1985); (3) Hoover,
Government Affirmative Misrepresentation and Non-Disclosure of
Superior Knowledge in Federal Contracting, September 1984, a
thesis presented to the National Law Center of The George
Washington University in partial satisfaction of the
requirements for an LL.M. degree in Government Procurement Law
(hereinafter referred to as "Hoover Thesis"); (4) Cibinic and
Nash, Administration of Government Contracts (2d ed. 2d
printing 1986) at 186-99, 267-68, and 388 - 90; (5) Latham,
Kaplan Contractors. Inc. and the Superior Knowledge Doctrine:
What Must the Government Disclose and Why?, 4 Pub. Cont. L.J.
191 (1971); (6) James and Gray, Misrepresentation - Part I, 37
Md. L. Rev. 286 (1977) and James and Gray, Misrepresentation -
Part II, Vol 37 Md. L. Rev. 488 (1977); (7) and Vom Gaur,

Constructive Change Orders/Edition II, Briefing Papers 73-5
(October 1973).

15



nondisclosure? 43 To this nondisclosure rule were the typical

exceptions -- requiring disclosure if there was a fiduciary

relationship or if a party told a half-truth.

The rules for Government contracts are much more complicated

and slightly more liberal than in the commercial field. The

business sector (the defense industry in particular) and the

Government seem to be at constant odds -- industry searching

to level the playing field they consider to be tilted against

them. Clear rules are especially important in Government

contracts since "because of its size, power, and potential

ability to manipulate the market place, the Government may

have obligations of fairness beyond those of the ordinary

citizen" or contractor.4" Perhaps rightfully so. One need

only look to the cancellations of the P-7 and A-12 contracts

to observe the potential life-and-death power the federal

Government wields over the defense industry.

Further complicating the law here are the cases that tend to

use any one of a number of theories 45 to get at the result

43Recall Swinton v. Whitinsville Say. Bank, 42 N.E.2d 808
(Mass. 1942) (seller of house failed to inform buyer of
termite infestation).

"4R & R Enterprises, IBCA 2417, 89-2 BCA ¶ 21,708 (1989)
at 109,148.

45E.g., the courts and boards often interchange the
concepts of misrepresentation and warranty. Cibinic and Nash,
supra note 42 at 179. See also infra note 87.

16



desired by the judges, making analysis difficult. Research

indicates that the number of cases involving traditional

breach of contract misrepresentation has dropped off somewhat,

while the number of nondisclosure cases has remained

unchanged. It would be nice to believe that the primary

reason for the decline in misrepresentation cases is due to

the quality recruitment and training of the federal

procurement work force. However, it is probably as much due

to the reluctance of parties to litigate an affirmative false

statement where there is no question that an assertion was

made (just what it meant), and due to the use of contract

remedies clauses 46 . Parties continue to aggressively pursue

nondisclosure cases where more fertile litigation ground can

be found as they battle over whether an assertion should have

been made as well as its meaning and its resulting impacts.

Over the years authors have attempted to determine the

relationship between the risk allocation concepts of

misrepresentation and nondisclosure, the pivotal question

being whether the nondisclosure of information is, in fact, a

misrepresentation or whether failing to disclose information

is, by itself, a separate defense used by parties to a

"4E.g., the Differing Site Conditions clause at FAR

52.236.2.

17



contract who consider themselves victimized.47  One writer

hinges the distinction on whether the nondisclosure of

information results necessarily in an "implied erroneous

representation"48 -- if so, it is a misrepresentation. For

example, if the Government provides documentation of test

results, yet fails to include all the results of the tests,

this nondisclosure creates an implied erroneous representation

(as to the documents not disclosed) which constitutes a

misrepresentation. 49  As another example, assume the

Government possesses a document relevant to a procurement and

represents that all information would be furnished upon

request to the contractor. If the Government provides all the

information it has, except that one document, the Government

is rendered liable for misrepresentation. 5" Thus, if the

facts do not reveal an express representation to which the

failure to disclose can at least be implied, the case will, in

all likelihood, be decided on a nondisclosure of superior

knowledge theory. 5'

Another writer sees the distinction between nondisclosure and

47See supra note 42, Latham, 4 Pub. Cont. L.J. 191 at 196;
Hoover Thesis at 2; Sklute, 6 Pub. Cont. L.J. 39 at 39; and
supra note 42, Cibinic and Nash at 186.

4 8Sklute, supra note 42, at 40.
49 Md. at 44.

MId.

"51Id. at 40.
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misrepresentation differently 52  -- concluding that

misrepresentation is only applicable when there is an

assertion; conversely, nondisclosure of superior knowledge is

used only when no assertion has been made by the Government

under circumstances indicating an obligation to do so.53

Yet another author' seemingly agrees that there cannot be a

misrepresentation without an assertion, but relies on the

court's decision in Helene Curtis Industries v. United

States 55 (equating specification silence to an assertion) to

conclude that the withholding of superior knowledge is a form

of misrepresentation.5 6

Finally, Professors Cibinic and Nash are of the opinion that

although both situations involving misstatements and

nondisclosures are referred to as misrepresentations, the term

"misrepresentation" is best used to refer solely to

"affirmative misstatements. '57

52Hoover, 25 A.F.L. Rev. 183 at 184, and Hoover Thesis at
2, both supra, note 42.

53 Id.

•Latham, supra note 42 at 196.

"160 Ct. Cl. 437, 312 F.2d 774 (1963).

'5Latham, supra note 42 at 196.

57Cibinic and Nash, supra note 42 at 186.
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The Restatement of Contracts defines "misrepresentation" as

"an assertion that is not in accord with the facts"; 58

however, this definition does not address the several other

elements of affirmative false statements, including the

requirements that the statement be material 59 to the contract,

for Government culpability, and for reasonable, detrimental

reliance caused by the representation.

As can be seen, like most areas of the law, there is certainly

more than one way to examine this particular issue and the

flow chart at Appendix A incorporates the expertise of these

authors and case law to establish an "at a glance" overview of

these two legal theories. This chart illustrates that

although affirmative false statements and nondisclosures are

both considered as parts of the law of "1-±srepresentation,"

they require different elements oi proof, but the remedies are

the same no matter which ruute if! pursued. Nonetheless,

affirmative false statements and nondisclosures are often

confused as they have so much in common. They both require

factual, material or vital information; they both require

detrimental reliance; they both require (albeit minimal)

Government culpability (in the case of nondisclosure this is

" 58Restatement [Second] of Contracts § 159 (1979)
[hereinafter, Restatement).

59 "A misrepresentation is material if it would be likely
to induce a reasonable person to manifest ... assent, or if
the maker shows that it would be likely to induce the
recipient to do so." Id. S 162 (2).
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established by the Government's knowledge that the contractor

is unaware of some fact); and they both require the

contractor's reliance to be reasonable (in the case of

nondisclosure, the reasonableness of reliance• is based on an

after-the-fact judgment as to whether the contractor would

have done something different, had it known of the fact, which

would have worked to the advantage of the contractor). On the

other hand, the major difference between these two theories is

that one involves making a false statement and the other

involves not making a true statement when obligated to do so.

A final procedural note. Prior to the enactment of the

Contract Disputes Act of 1978, the boards of contract appeals

had jurisdiction only over disputes "arising under" but not

"relating to" the contract. As such, boards could only

entertain issues that could be resolved by resorting to the

remedies clauses in the contract, such as the Differing Site

Conditions or Changes clauses 6' -- consequently, courts

6OSee generally, Hoover Thesis, supra note 42 at 78-113 or
25 A.F.L. Rev. 183 at 225-238 (misrepresentation) and Hoover
Thesis at 166-194 (nondisclosure).

"Cases involving subsurface or latent conditions or
unknown physical conditions at the site are remedied under the
Differing Site Conditions clause, supra note 46.
Misrepresentations can also be remedied as constructive
changes under the appropriate changes clause, provided the
categorical limitations are met. FAR 52-243-i(a)(1)-(3)
(fixed price supply and services contracts) and FAR 52.243-
4(a)(1)-(4) (fixed price construction contracts). See Noslo
Engineering Corp., ASBCA 27120, 86-3 BCA ¶ 19,168 (1986).
These areas are outside the scope of this paper.
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decided misrepresentation cases. 62 Since 1978, there has been

a marked shift toward board resolution of these cases whether

they are decided using a remedies clause or under a breach of

contract theory.63

With that in mind, a brief examination of the highlights of

this area of the law will now be undertaken, concentrating on

the most recent developments."

B. Affirmative False Statements

1. The Information Must Be Factual

For a representation to be actionable, it must be factual. An

opinion is merely "a belief or judgment that rests on grounds

insufficient to produce certainty.",65  Accordingly,

contractors who care about losing cases do not normally

litigate statements that appear to be opinions -- first of

62See, Sklute, supra note 42 at 41.

63To the extent that a contractor's claim is redressable
as a breach of contract or pursuant to a contract clause, the
contractor must pursue its remedy under the applicable
contract clause.

"For a more complete and detailed analysis of the law of
misrepresentation prior to 1984, see the documents cited in
note 42, supra, especially the exhaustive works by Sklute and
Hoover.

65The Random House Dictionary of the English Language 1010
(1973) and see id. S 168.
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all, an opinion is rarely set forth in writing (resulting in

further proof problems), and second, contractors have a

difficult time establishing the reasonableness of reliance on

opinions." Akin to opinions are estimates, where the

Government approximates its needs in a contract.67 Tribunals

tend to give more credence to estimates in fixed priced

contracts, as opposed to estimates in requirements

contracts." No matter what type of contract is involved, if

"6See Hannelore Brown, ASBCA 23492, 83-1 BCA ¶ 16,305
(1983) (contracting officer's statement not a promise to award
follow-on contract); Fleishman, KG, ASBCA 22708, 22801, 82-2
BCA ¶ 16,097 (1982) (contracting officer's statement
concerning renewal of a lease not factual) and Loesch v.
United States, 227 Ct. Cl. 34, 645 F.2d 905 (1981) (agency
statements concerning the effects of new dams were opinions).

67See Eastern Chemical Waste Systems, ASBCA 39463, 90-3
BCA 1 22,951 (contractor claimed Government grossly
misrepresented the amount of excavation to be done and board
held the estimate was only an estimate -- no negligence in
estimate preparation); Second Growth Forest Management, Inc.,
AGBCA 85-118-3, 85-3 BCA ¶ 18,224 (contractor recovered for
inaccurate Government estimate based on 9 year old data which
caused contractor to have to trim more trees -- site
inspection excused due to severe weather); Everett Plywood and
Door Corp. v. United States, 190 Ct. Cl. 80, 419 F.2d 425
(1969) (quantity of timber recoverable was an exact
representation); Cedar Lumber, Inc. v. United States, Cl. Ct.,
2 FPD 1 183 (1984) (not a reasonable estimate); McGrew
Brothers Sawmill, Inc. v. United States, 224 Ct. Cl. 740
(1980); and Womack v. United States, 182 Ct. Cl. 399, 389 F.2d
793 (1968).

"See Atlantic Garages, Inc., GSBCA 5891, 82-1 BCA
15,479 (1982) (when the quantity required under a fixed price
contract is impossible to determine and the contractor makes
its bid/offer based on a Government estimate, then the
Government is held closely to that estimate) and see also
Sklute, supra note 42 at 49, citing Brawley v. United States,
96 U.S. 168 (1877) and Shader Contractors v. United States,
149 Ct. Cl. 535, 276 F.2d 1 (1960) (fixed priced contracts);
comparing Micrecord Corp. v. United States, 176 Ct. Cl. 46,
361 F.2d 1000 (1966) and Comp. Gen. Dec. B-169037, unpub.,
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a contractor knows before award that the Government estimate

is faulty and informs the contracting officer, who refuses to

change the estimate, the contractor may not rely on the

estimate as stated.69

2. The Government's Representation Must Be
Erroneous

Although "error per se is not misrepresentation''O "[a]n

inadvertent misrepresentation stemming from negligence is

fully as damaging as a deliberate one to the party who relies

on it to its detriment.'' 7' This is rightfully so, for if the

Government has no knowledge (or should have no knowledge) of

a certain condition there should be no liability.

(May 4, 1970) (requirements contracts).

6Excel Services, Inc., ASBCA 30565, 86-2 BCA ¶ 18,783
(1986).

70Womack, supra note 67 at 801 (no misrepresentation where
both parties exercised reasonable care in arriving at and
testing the estimate).

71Id. at 800 (failure to exercise due care in detecting
an error in an estimate was misrepresentation). See also,
Chris Berg v. United States, 186 Ct. Cl. 389, 404 F.2d 464
(1968) (Government negligence in failing to consult
meteorological experts concerning boundary of a typhoon zone)
and General Casualty Co. v. United States, 130 Ct. Cl. 520,
127 F. Supp. 805 (1955), cert. denied, 349 U.S. 938 (1955) (no
negligence on part of Government which took 35 ground samples,
only tested 4, and disclosed the test results of the 4, but
not the fact that 31 other samples were taken and not tested).
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3. Contractor Reliance and Detriment

To successfully recover using the theory of misrepresentation,

the contractor must show that it relied on the

representation,n that the reliance was reasonable7 3 and that

its reliance caused detriment. 74  Little litigation takes

place over whether the contractor relied on the representation

or whether the representation was, in fact, the cause of the

contractor's damages.7 5  Thus, the major area of contention

here centers on the Government's defense that the contractor's

nSee Sterling-Kates v. United States, 12 Cl. Ct. 290, 6
FPD ¶ 58 (1987) (no reliance where contractor's inferences
were unfounded); and Sklute, supra note 42 at 55, citing T. F.
Scholes, Inc. v. United States, 174 Ct. Cl. 1215, 357 F.2d 963
(1966).

S3Reasonable reliance found in: Summit Timber Co.
v.United States, 230 Ct. Cl. 434, 677 F.2d 852 (1982)
(contractor entitled to rely on Government representation that
it had marked correct acreage of timber to be cut); Hardeman-
Monier-Hutherson v. United States, 198 Ct. Cl. 472, 458 F.2d
1364 (1972); Womack, supra at note 67; Dale Construction Co.
v. United States, 168 Ct. Cl. 692 (1964); and Levering and
Garrigues Co. v. United States, 73 Ct. Cl. 566 (1932).
Unreasonable reliance found in: Mallory Engineering, Inc.,
ASBCA 25509, 82-1 BCA ¶ 15,613 (1982); Micrecord Corp. v
United States, 176 Ct. Cl. 46, 361 F.2d 1000 (1966); Morrison-
Knudson Co. v. United States, 170 Ct. Cl. 712, 345 F.2d 535
(1965); Hunt and Willett, Inc. v. United States, 168 Ct. Cl
256, 351 F.2d 985 (1964); and Flippin Material Co. v. United
States 160 Ct. Cl. 357, 312 F.2d 408 (1963).

74See e.g., Maintenance Engineers, Inc v. United States,
21 Cl. Ct. 553, 9 FPD ¶ 139 (1990) (contractor bears the
burden of proving reliance -- no reliance where no correlation
between inaccurate Government information and impact on
performance) and WRB Corp. v. United States 183 Ct. Cl. 409
(1968).

"75Sklute, supra note 42 at 55.
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reliance on the representation was not reasonable. 76  This

defense can take many forms, but focuses on the fact that if

the contractor either knew or should have known that the

representation was false, then its reliance was

unreasonable.7 The standard for determining reasonableness

of reliance is to determine what a reasonable contractor would

have done with knowledge common to the industry. 78 The courts

and boards have done a fine job of allocating risks in these

situations -- contractors should not be able to use claims of

misrepresentation as a shield to protect them from poor

business decisions.

Likewise, reliance in the face of a disclaimer or warning may

not be reasonable. 79  Broad, generalized Government

76Id. at 56.

RId. citing L.M. Jones v. United States, 178 Ct. Cl. 636

(1967) (contract phrase "temporary impoundment" relied on by
contractor to mean "no flooding" was unreasonable where other
portions of the contract indicated flooding was possible).
See also Hollerbach v. United States, 232 U.S. 165 (1914)
(reasonable reliance found where Government specifically
represented soil composition, despite general disclaimer which
included "all other contingencies"); Woodcrest Construction
Co. v. United States, 187 Ct. Cl. 249, 408 F.2d 406 (1969)
(reliance unreasonable despite Government's failure to
disclose subsurface water as contractor had viewed other
projects in the area which indicated, among other things the
existence of subsurface water).

7 Gregory Lumber Co. v. United States, 11 Cl. Ct. 489, 503
(1986), aff'd, 831 F.2d 305 (Fed. Cir. 1987), cert. denied,
484 U.S. 1061, 108 S.Ct. 1016 (1988) (common timber industry
knowledge that estimates are underruns and contract had an
effective disclaimer).

"9Id.
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disclaimers• will not normally be effective as a defense

against a claim of misrepresentation; 8  however, if the

disclaimer is drafted specifically for a certain circumstance,

it will usually be upheld, 82 although matters outside the

scope of the disclaimer will be considered accurate. 83

A contractor is deemed to have knowledge which would have been

apparent from a reasonable site investigation, or, if the

contractor failed to conduct a site investigation, the

contractor will be charged with the knowledge it would have

gleaned had it conducted a reasonable site investigation."

Finally, contractors cannot successfully assert a claim of

ýSee Hoover, supra note 42, at 232 for a catalog of the
types of disclaimers generally found in Government contracts.
See also Pettit, Government Disclaimers of Liability, Briefing
Papers 77-5 (October 1977).

8tSee e.g., United States v. Atlantic Dredging Co., 253
U.S. 1 (1920); United Contractors v. United States, 177 Ct. C1
151, 368 F.2d 585 (1966); Felhaber Corp. v. United States, 138
Ct. Cl. 571, 151 F.Supp 817 (1957); and Flippin Materials Co.
v. United States, 160 Ct. Cl. 357, 312 F.2d 408 (1963).

82See e.g., Teledyne Lewisberg v. United States, 699 F.2d
1336 (Fed. Cir. 1983); Archie and Allen Spiers, Inc. v. United
States, 155 Ct. CI. 614, 296 F.2d 757 (1961) and Arvin
Industries, Inc., ASBCA 15215, 71-2 BCA ¶ 9143 (1971).

53See Thompson Ramo Wooldridge, Inc. v. United States, 175
Ct. Cl. 527, 361 F.2d 222 (1966).

"Tri-Ad Constructors, ASBCA 34732, 89-1 BCA ¶ 21,250
(1989); Metroplex Industrial Contractors, Inc., ASBCA 26242,
82-1 BCA ¶ 15,749 (1982); Swepco Corp., ASBCA 25118, 81-2 BCA
¶ 15,262 (1981); and Mojave Enterprises, AGBCA 75-114, 77-1
BCA ¶ 12,337 (1977).
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misrepresentation without having consulted all the contracts

documents available to it" 5 or information reasonably

available from sources outside the Government." Reliance can

be unreasonable if a contractor fails to perform a site

inspection.

C. Nondisclosure of Information

In the past, the traditional concept of nondisclosure of

information was referred to as the failure on the part of the

Government to disclose "superior knowledge;" however, the term

"nondisclosure of factual information" better describes this

situation. Nondisclosure of factual information has its roots

in many legal theories. 81  That the Government can be liable

8
5See F.E. Constructors, ASBCA 23003, 82-2 BCA ¶ 16,119

(1982); L.M. Jones Co., supra note 77; and Flippin Materials
Co., supra note 81.

6See Max Jordan Bauuternehmung v. United States, 10 Cl.
Ct. 672, 5 FPD 1 85 aff'd, 820 F.2d 1208 (Fed. Cir. 1987) (the
Government is under no obligation to volunteer information
that is reasonably accessible from other sources). See also,
infra notes 96, 97.

"7See Latham, supra note 42 at 200, where he refers to
four: (1) the law of misrepresentation; (2) the rule that
if one party has knowledge of another's interpretation he will
be bound by it; (3) that by failing to disclose information
the Government assumes the risk of impossibility of
performance; and (4) that nondisclosure can be a breach of
the Government's duty to cooperate and not hinder performance
[e.g., Automated Services Inc., BCA GSBCA EEOC-2 & 3, 1 15,303
(1981]. See also Nash, supra note 28 at 14-7, referring to
both the implied warranty that information is complete and
reliance on the rule set forth in Helene Curtis Industries,
supra note 55. For a full discussion of nondisclosure cases
resolved via constructive changes, see Nash at 14-iff.
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for the nondisclosure of factual information was clearly set

forth in the case of Helene Curtis Industries,8 8 and its

progeny which established the following elements of proof

necessary to successfully assert a nondisclosure claim:8 9

1. The Government knew or had reason to know of vital or

material factual information;

2. The Government knew or had reason to know the

contractor had no knowledge of the information;

3. The contractor had no knowledge or reason to know of

the information; and

4. Nondisclosure caused detriment to the contractor.

1. Vital/Material Information

As with affirmative false statements, the Government is not

required to disclose any and all informatio• -- just facts

considered material90 or vital to the performance of the

contract. 91 Likewise, as with the discussion of affirmative

"SSupra note 55.

"89See also Sklute, supra note 42 at 72; Hoover Thesis,

supra note 42 at 123ff; and Appendix A.

9OSee supra note 59.

""1See, e.g., cases holding information not material: Al
Johnson Construction Co. and Massman Construction Co. v.
United States, 19 Cl. Ct. 732, 9 FPD 1 61 (1990) (in a water
control construction contract, Government withholding of a
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false statements, this would not include opinions, and it has

been held that estimates need not be provided when a

contractor is given all the information compiled to arrive at

the estimates.9

2. Information Must Be Factual

Nondisclosure situations arise when the Government possesses

report on a construction site one mile away and with different
ground characteristics was not material); Alabama Dry Dock and
Shipbuilding Corp., ASBCA 39215, 90-2 BCA ¶ 22,855 (1990)
(although Government disclosed that a hertz invertor was a
sole source item, the newness of the item was not vital as the
contractor had a duty to inquire as to its availability);
McCormick Construction Co. v. United States, 12 Cl. Ct. 496,
6 FPD 1 83 (1987) (no breach of duty to disclose for failing
to provide drilling logs as logs did not contain information
that was of significance to anyone other than an expert);
Bromley Contracting _c., GSBCA 6965, 85-3 BCA ¶ 18,428 (1985)
(Government knowledre that obtaining slate within the contract
period of 100 days would be difficult was not material despite
the fact that the Government knew who the supplier was and had
a letter from a prospective bidder advising the agency that
the item would be hard to get); and T.C. James and Co., ENG
BCA 5328, 89-2 BCA ¶ 21,643 (1989). See e.g., case holding
information to be material: Tripod, Inc., ASBCA 25104, 89-1
BCA ¶ 21,305 (1989) (food service contract that shifted to the
contractor the risk of variations in the number of meals was
not applicable when the IFB called for service of one Mexican
dinner a week and failed to indicate the popularity).

9See, e.g., Sayco Ltd., ASBCA 36534, 89-1 BCA ¶ 21,319
(1988) (Government motion for summary judgment denied where
the contractor alleged that the agency negligently (or even
intentionally) failed to disclose its estimate of the number
of units it expected to pur chase in the out-years when
negotiating a lump-sum payment under a value engineering
change proposal]; L.G. Everist, Inc. v. United States, 231 Ct.
Cl. 1013, (1982), cert. denied, 461 U.S. 957 (1983) (no
recovery for failure to disclose opinion where contractor
could have verified information but declined to do so); T.F.
Scholes, Inc., 174 Ct. Cl. 1215, 357 F.2d 963 (1966) and
Womack, supra at note 67.
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special factual knowledge, not shared with the contractor,

which is vital or material to the performance of the contract,

thereby placing on the Government an affirmative duty to share

such knowledge." Specifically,

Superior knowledge does not mean that the
Government knows more about a subject than does a
particular contractor. Rather it means that the
Government knows some fact that is not known or
otherwise available to the industry concerned;
knows, or should know, that the prospective bidders
and contractors do not know, and cannot learn of,
such fact other than from the Government and needs
it in order to submit an informed and reasonable
bid and to perform the contract; and withholds or
fails to disclose it to bidders and contractors.9

As with affirmative false statements a major concern here is

whether the contractor has knowledge of the matter or should

93Active Fire Sprinkler Corp., GSBCA 5461, 85-1 BCA ¶
17,868 (1984) (recovery allowed for failure to disclose
information concerning the existence of asbestos after
balancing the agency's duty to disclose against the
contractor's duty to inquire). See also, Hardeman-Monier-
Hutcherson, supra note 73 (recovery allowed for failure to
disclose reports on weather and sea conditions); Aerodex, Inc.
v. United States, 189 Ct. Cl. 344, 417 F.2d 1361 (1969)
(recovery for failure to disclose unavailability of part); and
J.A. Jones Construction Co. v. United States, 182 Ct. Cl. 615,
390 F.2d 1361 (1969) (recovery for Government failure to
inform contractor of potential increase in wage rates due to
other Government projects awarded in the same area).

"•Drillers, Inc., EBCA 358-5-86, BCA 90-3 ¶ 23,056 (1990)
at 115,747. In this case, the board at n. 13 states that
contractors need not prove that the Government knew or should
have known of the contractor's ignorance as that element is
subsumed in the others. Cf. elements at p. 30, supra,
Appendix A infra, and J.A. Jones Construction Co., supra note
93 (another essential element of the Helene Curtis Industries
case is the Government's knowledge of the contractor's
ignorance).
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have reason to know of it. If so, there is no duty to

disclose and any claim on that ground will fail. 95

Consequently, if the Government can show that the contractor

could have reasonably obtained the knowledge from another

source,% or if such knowledge was common throughout the

industry,w the Government will not be rendered liable.

In Drillers, Inc., 98 the parties entered a contract without a

Differing Site Conditions clause for the construction of

cavern wells for the national Strategic Petroleum Reserve.

95See Dewey Electronics Corp., ASBCA 33869, 33870, 91-1
BCA 1 23,443 (1990) (contractor cannot claim the Government
failed to disclose defects in the design of radiation
dosimeters where the designer of the dosimeter was employed by
the contractor).

9See Hobbs, Construction and Development, Inc., ASBCA
34890, 91-2 BCA ¶ 23,755 (1991) (Government was not obligated
to disclose an article that appeared in a trade publication as
the information was as available to the contractor as it was
to the Government and the article appeared 10 months after
award); Robin C. Uhde, AGBCA 90-117-1, 91-1 BCA ¶ 23,720
(1991) (no duty to disclose severe weather conditions at the
jobsite when information was equally available to the
contractor); and Haas and Haynie Corp., GSBCA 5530, 84-2 BCA

S446 (1984).

97See Johnson & Son Erector Co., ASBCA 23689, 86-2 BCA
18,931 (1986) (knowledge of the federal and state emission
standards was a matter of public record and generally
available within the air pollution control industry); H.N.
Bailey & Associates v. United States, 196 Ct. Cl 166, 449 F.2d
376 (1971), Intercontinental Manufacturing Co., supra note
370; and Utility Contractors, Inc. v. United States, 8 Cl. Ct.
42, (1985), affId without published opinion, 790 F.2d 90 (Fed.
Cir. 1986), cert. denied, 479 U.S. 827 (1986) (contractor had
access to same information as the Government regarding
rainfall and hydrology).

"9 Supra note 94.
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The contractor alleged the Department of Energy breached the

contract by its failure to disclose superior knowledge

concerning the presence of hydrogen sulfide (H2S) at the site

in corrosive concentrations resulting in damage to the

contractor's drill and associated delays. In an opinion that

exemplifies a board's ability to balance the equities, the

Energy Board held that although the agency knew of the

presence of H2S from an earlier contract, the Government's

duty to disclose was outweighed by the contractor's failure to

either conduct an adequate site investigation or consult an

extensive site report (available at and after the pre-bid

conference) which was replete with the possible existence of

H2S.9

In another recent case"' a contractor had supplied the Navy

with asbestos insulation products and, after being sued by an

employee for disabilities resulting from the asbestos in which

he recovered $10,000, the contractor sought indemnification

from the Government. The court refused to extend Helene

Curtis Industries'0 1 to obligate the Government to inform a

contractor that its products were harmful, as that would

require the Government to make a determination as to what the

"Id.

"1'Albert Lopez v. United States, 858 F.2d 712 (Fed. Cir.
1988), 7 FPD 1 121 (1988).

°01Supra note 55.
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contractor did not already know.

Many other things will impact a determination of contractor

knowledge. For example, whether the Government's knowledge is

superior will be dependent on the extent to which the

contractor conducted a reasonable site investigation,'0

IcSee Drillers, Inc., supra note 94; Wayne Construction,
ENG BCA 4942, 91-1 BCA ¶ 23,535 (1990) (Government had no duty
to disclose knowledge of rock quality in a Government-owned
quarry as it could have been determined visually in pre-bid
site investigation); Tri-Ad Constructors, supra note 84 (site
visit would have revealed need for 38,076 feet of cable
instead of contractors estimate of 18,000 feet); Structural
Painting Corp, ASBCA 36813, 89-2 BCA ¶ 21,605 (1989) (failure
to perform a site inspection was negligence); Bowie and K
Enterprises, Inc., IBCA 1788, 87-1 BCA ¶ 19,338 (1986) (bare
withholding of knowledge or information by the Government is
not misrepresentation if the contractor fails to make
reasonable inquiries contemplated by the site provisions of
the contract and if such investigation would have disclosed
the erroneous or misleading nature of the matter); ECOS
Management Criteria, Inc., VABCA 2058, 86-2 BCA ¶ 18,885
(1986) (no duty to disclose the existence of interstitial
floors in an energy audit contract where the contractor could
have discovered the floors by reasonable investigation);
Markey Construction Co., VABCA 2019, 2200, 85-3 BCA 18,425
(1985) (room could have been located by a reasonable site
investigation -- no Government misrepresentation for not
disclosing it in the contract documents); William D. Kyle,
AGBCA 29194, 29924, 85-2 BCA ¶ 18,105 (1985) (contractor too
busy to inspect assumed risk that site access by a poor road
might impede performance); Klingensmith v. United States, 703
F.2d 583 (Fed. Cir. 1982); Kirk L. Whitcombe, AGBCA 77-184,
79-1 BCA 1 13,734 (1979) and Key, Inc., IBCA 690-23-57, 68-2
BCA ¶ 7385 (1968) mot. for reconsid. denied, 69-1 BCA ¶ 7447
(1969). But cf., C.M. Moore Div., K.S.H., Inc., PSBCA 1131,
85-2 BCA 1 18,110 (1985) recon. denied, 86-1 BCA 1 18,573
(1986) (even though the contractor inspected the Government
furnished property and the contract contained an "as is"
clause, the contractor recovered for the Government's failure
to disclose when it knew the property would have to be
modified to function on the contractor's equipment).
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the size, experience and abilities of the contractor,HB and

the information and warnings in the contract documents.'m

"10See Edwards, Edwards and Dixon v. United States, 19 Cl.
Ct. 663, 9 FPD ¶ 34 (1990) (construction of one other postal
facility rendered contractor "experienced" and not entitled to
rely on any Postal Service representations regarding the
square footage required for the current project); Numax
Electronics, Inc., ASBCA 29090, 90-1 BCA 1 22,280 (1989)
(Government's duty to disclose was greater as contractor was
a small business concern); Gulf & Western Industries, Inc.,
ASBCA 21090, 87-2 BCA ¶ 19,881 (1987) (at least two other
contractors had experience in the tasks involved so knowledge
was not exclusive with the Government); William D. Kyle, supra
note 102 (contract documents indicated closest truck access to
site 8 miles away -- contractor assumed risk of bad road by
not reading the contract documents and by not inspecting);
Tyroc Construction Corp., EBCA 210-3-82, 84-2 BCA ¶ 17,308
(1984); Johnson Electronics, In., ASBCA 9366, 65-1 BCA ¶ 4628
(1964) General Dynamics Corp., ASBCA 13001, 71-2 BCA ¶ 9161
(1971); and Mills v. United States, 187 Ct. Cl. 696, 410 F.2d
1255 (1969) (even an elderly uneducated widow is not entitled
to rely on Government representations as to the law pertaining
to her contract with the Government).

104See Edwards, Edwards and Dixon, supra note 103 (IFB
gave express warning that "bidder shall be responsible for all
action necessary to obtain zoning" and Nags Head zoning
ordinance was not superior knowledge as it was a matter of
public record); Industrial Constructors Corp., AGBCA 84-348-1,
90-1 BCA ¶ 22,767 (1990) (in a contract for the repair of a
dam, there was no failure to disclose the presence and
pressure of groundwater as the information was generally
available or could have been obtained from public records,
including the original plans for the dam); P&M Cedar Products,
Inc., ASBCA 89-167-1, 90-1 BCA ¶ 22,444 (1989) (claim for
increased costs caused by greater road use than anticipated
was denied as contractor had access to and had consulted
documents that reflected the traffic flow -- the contractor
relied on some contract documents but not others); Drillers,
Inc., supra note 94 (absence of a Differing Site Conditions
clause from a contract puts the risk on the contractor of
conditions it should reasonably anticipate); Young
Enterprises, Inc., ASBCA 34138, 89-3 BCA ¶ 22,061 (1989) (no
duty to disclose that a part was :- le source proprietary
item as that information was available from other sources);
Lunseth Plumbing and Heating Co., ASBCA 25332, 81-1 BCA ¶
15,063 (1981); Haas & Haynie Corp., GSBCA 5530, 6224, 6638,
6919, 6920, 84-2 BCA 1 17,446 (1984); Kaufman DeDell Printing,
Inc., ASBCA 19268, 75-1 BCA ¶ 11,042 (1975); and National
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One of the more perplexing recent cases in the area of

nondisclosure is Petrochem Services, Inc.'05  In a contract

for the clean-up of an oil spill from a storage tank on a Navy

base, the Government failed to include its 21,076 gallon spill

estimate which was easily determined by assessing the amount

of oil missing from the base's inventory. Prior to award,

Petrochem sent a representative (a Mr. Vehrs) to the site to

determine how much oil had spilled. During the inspection, in

which he was accompanied by the drafter of the technical

specifications (a Mr. Smith), Mr Vehrs estimated a spill of

only 6,000 gallons, but was told by Mr. Smith that the spill

was closer to 21,000 gallons. What was unclear; however, is

whether Mr. Vehrs heard what Mr Smith tole him and chose to

ignore it or whether he didn't hear it at all. Not

surprisingly, when Petrochem commenced performance, it found

Mr. Vehrs' estimate to be 15,000 gallons low and filed a claim

seeking an equitable adjustment of $27,421.13 alleging the

Government failed to disclose its superior knowledge. The

court agreed with the board that the disclosure of information

can be made orally, but reversed the board as no evidence had

been presented at trial "either that the oral communication

had been made, heard, and understood, or that [the Navy) had

done its best to achieve this result."''1

Radio Co., ASBCA 14,707, 72-2 BCA ¶ 9486.

'3837 F.2d 1076 (Fed. Cir. 1988), 7 FPD ¶ 6.

'0Id. at 7 FPD ¶ 6 at 12 (emphasis added).
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Unfortunately the court's decision is confusing and internally

inconsistent. For example, the court states that "[i]t is

undisputed that appellant was orally told by Mr. Smith the

amount of oil lost,tul0 but thereafter states that the

Government has done all it can if it gets the information out

loudly and clearly'" without a mention of the requirement

for understanding. Then again, the court states that in order

to prevail the Government must show that Mr Vehrs "absorbed,

digested, and comprehended" the import of the statement by Mr

Smith.'• As the court found, there was no question that Mr.

Vehrs was orally informed of the Navy's spill estimate, but

what is troubling here is the uncertain burden the court puts

on the Government to ensure that Mr. Vehrs understood what was

said to him. The court was struggling with two issues -- on

the one hand as a matter of policy, it wanted to affirm the

board's determination that the Government be able to orally

disclose superior knowledgen1 but, on the other hand, it had

to balance the Government's negligence in failing to disclose

the estimate (a very vital piece of information under these

09id. at 8.

"AId. at 10.

1I9d. at 12.

"0Cf.. R.G. Pitts, Inc., ASBCA 37816, 89-3 BCA 1 22,245
(1989) (oral information not sufficient to discharge the
Government's duty to disclose where the contract was for the
construction of an underground storage tank, and the
contractor had inspected the site, but had failed to ask about
road load limits -- the failure to ask did not override the
Government's duty to disclose).
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circumstances) in the contract documents. The result is that

this burden to show "understanding" of a statement as to

something so simple as the amount of oil in a berm should

effectively result in written disclosure of anything requiring

disclosure."'

The only case following Petrochem Services Inc. to date is R

& R Enterprises,12 where the board found that a Government

official's oral disclosure of a planned water and sewer

project in a national park did not meet the test of Petrochem

Services, Inc. as the communication was not made in such a

manner as to alert a concession contractor to the adverse

consequences of the project on the resort's business. In R &

R Enterprises, the board found that although there had been

conversations concerning the planned project, no one

"specifically warned" the contractor before award." 3  Thus,

on stronger facts than Petrochem Services, Inc., the board

upheld the Government's authority to orally disclose, but did

not push the "understanding" requirement nearly as far.

"'Had the Government included the 21,000 gallon estimate
in the contract or sent Petrochem a written estimate, there is
no question the court would not have required the Government
to show that the contractor read and understood the documents.

"12Supra note 44.

n3Id. at 109,145.
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3. Knowledge of the Government

It is possible that the Government may have information which

is vital, yet not be liable for its nondisclosure."14  Then

there are the cases where the Government or the contractor is

clearly at fault, yet each attempts to avoid the consequences

of a bad decision."15  The burden is on the contractor to

prove the Government failed to disclose factual information" 6

"14Servidone Construction Corp. v. United States, 19 Cl.
Ct. 346, 9 FPD ¶ 12 (1990) aff'd 1991 U.S. App. LEXIS 6974
(Apr. 24, 1991) (no breach of contract and recovery for
contractor where Government did not recognize from the charts
it had compiled that soil conditions were so unusually
compacted).

'"5See Gould Inc. v. United States, 19 Cl. Ct. 257, 9 FPD
¶ 3 (1990) (Navy did not withhold information on the amount of
design work needed to produce radios), vacated and remanded,
1991 U.S. App. LEXIS 11829 (Jun. 7, 1991). Cf.,
Transtechnology Corporation, Space Ordnance Systems Division
v. United States, 22 Cl. Ct. 349, 9 FPD ¶ 145 (1990) [in a
contract for the production of infrared countermeasures
flares, the Government breached its duty to disclose when,
although called for in design specifications, the use of
ground magnesium would not produce the desired results -- what
the Government was really after was a research and development
contract (at least in part)]; Aulson Roofing, Inc., ASBCA
37677, 91-2 BCA 1 23,720 (1991) (contractor denied recovery
for claim that Government had superior knowledge of wind
conditions at the jobsite that blew over the contractor's
trailer on two occasions -- contractor took no precautions
after the first blowover); and IBI Security Services, Inc. v.
United States, 19 Cl. Ct. 106, 8 FPD 1 144 (1989) (Government
not liable for failing to disclose that a price adjustment
clause was omitted from a contract).

"'6See GAF Corp. v. United States, 19 Cl. Ct. 490, 9 FPD
S18 (1990) aff'd 1991 U.S. App. LEXIS 8702 (May 8, 1991) (no
duty to disclose superior knowledge to asbestos manufacturer
as contractor failed to show the Government had superior
knowledge); Universal Contracting and Brick Painting Co. v.
United States, 9 FPD 1 44 (1990) (Government motion for
summary judgment denied where factual dispute existed over
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and this may involve imputing knowledge from one agency of the

Government to another. The standard rule here is that unless

there is some meaningful connection between the two agencies,

knowledge will not be imputed." 7 The predominant view is to

consider the totality of the surrounding circumstances and to

not impute knowledge absent specific facts that one agency

Government's duty to disclose asbestos content of paint in a
removal contract); Sanders Construction Co., IBCA 2309, 90-1
BCA 1 22,412 (1989) (contractor proved Government withheld
superior knowledge of a dam which had not been properly
maintained, resulting in an unanticipated amount of sediment
buildup); Wilner Construction Co., ASBCA 25719, 83-2 BCA I
16,866 (1983); and P.J. Maffei Building Wrecking Corp. v.
United States, 732 F.2d 913 (Fed. Cir. 1984). Finally, there
are cases that bridge both the contractor knowledge and the
Government knowledge areas. See Lionsgate Corp., ENG BCA
5391, 5409, 5419, 5446, 91-1 BCA 1 23,368 (1990) (contractor
failed to prove either that the Government knew or that the
contractor did not know of the difficulties in working with
drain materials in a flood control channel contract).

"17See cases finding no imputation: Hawaii Dredging and
Construction Co., ASBCA 25594, 84-2 BCA ¶ 17,290 (1984) (from
Department of Labor to Department of Navy regarding changes to
regulations covering alien workers on Guam); Unitec, Inc.,
ASBCA 22025, 79-2 BCA ¶ 13,923 (1979) (from Army Corps of
Engineers to Army airfield representatives); S.T.G.
Construction Co. v. United States, 157 Ct. Cl. 409 (1962)
(from one military service to another); Bateson-Stolte, Inc.
v. United States, 158 Ct. Cl. 455, 305 F.2d 386 (1962) (from
Atomic Energy Commission to Army Corps of Engineers); and
L'Enfant Plaza Properties, Inc. v. United States, 227 Ct. Cl.
1, 645 F.2d 886 (1981) (from General Services Administration
to District of Columbia Redevelopment Land Agency). Cases
finding imputation: J.A. Jones Construction Co., supra note 93
(Army Corps of Engineers acting like the construction "agent"
of the Air Force); LogiMetrics, Inc., ASBCA 28516, 84-3 BCA 1
17,593 (1984) (from one Navy office to another where three
Navy offices possessed the information and the contracting
officer knew both of the information and that the contractor
had requested it); and Cryo-Sonics, Inc., ASBCA 11483, 66-2
BCA 1 5890 (1966) (knowledge of one Air Force command imputed
to another due to a report which identified an engineer in the
other command).
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actually knew (or should have known) of the matter at issue.

Imputation arguments can even cross over into the legislative

area. In Intelcom Support Services, Inc.," 8 the Government's

motion for summary judgment was granted where the contractor

failed to show a genuine issue of material fact that the

Government knew, prior to award, of an impending tax increase.

4. Detriment

No matter what the Government fails to disclose, be it the

most vital piece of information the contractor needs to

perform, so long as the nondisclosure does not detrimentally

affect the contractor, there can be no recovery." 9  The

contractor has the burden of showing that but for the

Government's withholding of the material information it would

have altered its course of action in some manner that would

have lessened the adverse impact.' 20

"'ASBCA 36815, 90-2 BCA 1 22,767 (1990).

"'19See Helene Curtis Industries, supra note 55 and
Imperial Agriculture Corp.v. United States, 147 Ct. Cl. 532
(1959). See also Nash, supra note 87 at 14-8, citing Johns-
Manville Corp. v. United States, 13 Cl. Ct. 72 (1987), 6 FPD
¶ 105 (1987) for the proposition that there must be a direct
cost impact of performing the contract to recover for
nondisclosure.

'2See Pacific Western Construction, Inc., DOTCAB 1084,
82-2 BCA 1 16,045 (1982), recon. denied, 83-1 BCA 1 16,337
(1983) and Helene Curtis Industries, supra note 55.
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D. Conclusions

As mentioned earlier, the major movement in this area involves

nondisclosure of factual information. The latest breaking

case and probably the "mother of all" nondisclosure cases is

the recent challenge by the McDonnell-Douglas and General

Dynamics Corporations which have filed suit in U.S. Claims

Court seeking to overturn the default termination on the $4.8

billion A-12 contract.12 1 Among other things, the contractors

allege: (1) the Navy breached its obligation "to share with

the Contractors data within the government's possession that

were vital to the Contractors' performance of the [contract],

to deal with the Contractors in good faith, and to cooperate

and not to hinder the contractors' performance;" (2) the Navy

knew the projected performance of the A-12 would not meet

contract specifications and failed to disclose it; and (3) the

Navy failed to disclose information learned from other

contracts regarding the development of propulsion systems that

caused the contractors to have to reinvent known

technology.'2 Needless to say, this is a case that will be

around for quite some time and its impact on the law in this

area will certainly merit attention.

Finally, several points become apparent after a review of the

"' 1See 55 FCR 867.

'Id.
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affirmative false statement and nondisclosure cases.

Generally, these cases normally arise out of misunderstandings

or miscommunications -- they simply do not rise to the level

and complexity of such major performance disputes as cost or

pricing issues, delays, terminations and the like. Most of

the cases in this area can be traced either to the negligence

(or an occasional intentional act) of one of the parties to

the contract. Rare is the case where both sides are equally

at fault -- if that happens the courts and boards typically

resort to the traditional rules of risk allocation and

contract interpretation and balance, for example, the

Government's duty to disclose with the contractor's duty to

inquire, and may even fall back on a joint/comparative

negligence analysis. More typically, however, is the case

where there is obvious fault on one side -- normally, the

Government has made an error in failing to disclose or by

disclosing incorrect information, or the contractor is trying

to make up for a mistake in business judgment. Often it

appears litigation is the only way out of these situations, as

once the claim is filed and "the system" takes over --

litigation takes on its usual life of its own and the parties

to the dispute internalize the issues, losing sight of what

12See e.g., Drillers, Inc., supra note 94 and Active Fire
Sprinkler Corp., supra at note 93 and Hof Construction, Inc.,
GSBCA 7012, 84-3 BCA 1 17,561 (1984) (when Government's duty
to disclose conflicts with the contractor's duty to inquire,
the balance is struck in favor of disclosure).
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really matters -- the business aspects of the process.12 4

Litigation is the antithesis of good business -- it is

expensive, time consuming and often not productive.

Government agencies need to continue to actively pursue the

creation of an ombudsman position at all major procurement

levels or offices to attempt to resolve matters before a claim

is filed, or shortly thereafter. Beyond that, use of

alternative dispute resolution procedures seems like the most

logical option.

124The issue is not whether you win or lose ... it is
whether the Government gets what it contracted for on time and
whether the contractor gets paid.
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III. Disclosure of Information About a Contractor -- To
That Contractor

In a perfectly logical world, it would seem that there would

be no reason for the Government not to provide information

about a contractor to that contractor. Such disclosure does

two things. First, it fosters a spirit of trust and

cooperation with industry that might go a long way to

preventing later litigation. Second, disclosure of

information improves the quality of the procurement system by

allowing a contractor more information to improve its future

proposals, thereby improving the contractor's chances of

gaining award of the contract with the further benefit of

providing the Government with an offer that requires less

evaluative effort.

Unfortunately, the Government does not always disclose all the

information that it should. This may be true for a variety of

reasons including not knowing the "rules" for nondisclosure,

misunderstanding the rules, or fear of compromising the

Government's bargaining position or the integrity of the

system. Often, failing to disclose information is a byproduct

of what the parties tragically perceive to be an adversarial

process, rather than a mutually reinforcing arm's length

transaction whereby the contractor gets money and the

Government gets a product or service. This chapter examines

particular instances where information about a particular
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contractor is and is not released to the contractor which is

the subject of the information. The next chapter deals with

the disclosure of information about a particular contractor to

actual or potential competing contractors.

A. Responsibility Determinations

1. Preaward Survey Information"5

Preaward surveys are a tool for use by contracting officers to

make informed responsibility decisions.' 26 Preaward surveys

are different from contractor performance assessment

reports'2 as they are objective in nature and completed

preaward, while contractor performance assessment reports are

generally subjective and are accomplished postaward. The

following is a guide to the basics of preaward surveys and the

disclosure issues they can generate.

WHAT IS A PREAWARD SURVEY? A preaward survey is "an

evaluation by a surveying activity of a prospective

125See generally, Cibinic and Nash, Formation of
Government Contracts (2d ed. 1986) at 239 - 40 and 246 and
Ruberry and Arnavas, Government Contracts Guidebook (1st ed.
1986) at 3-28.

126 See generally, FAR 9.101, FAR 9.105-1(b)(1), and FAR
9.106-1(a).

2'sSee discussion beginning on page 73 infra.
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contractor's capability to perform a proposed contract.'' 128

Preaward surveys look into such matters as technical

capability, production capability, quality assurance

capability, financial capability, accounting systems,

Government property control procedures, transportation,

packaging, security, plant safety, ability to reet the

delivery schedule, and past performance. 1 2 9

WHO IS INVOLVED? There are three relevant "who's" here: (1)

who requests the information and needs it in order to make a

determination; (2) who the subject of the information

gathering is; and (3) who does the gathering of information.

(1) Prior to making a responsibility determination, a

contracting officer must have sufficient information to ensure

that a prospective contractor can meet the responsibility

criteria as set forth in FAR 9.104.130 The decision to

conduct a preaward survey is within the discretion of the

1'2FAR 9.101. This section further defines a "surveying
activity" as "the cognizant contract administration office or,
if there is no such office, another organization designated by
the agency to conduct preaward surveys." Typically, this is
the DCAA.

'"See Accurate Industries, B-232962, 89-1 CPD 1 56
(1989); Colt Industries, Inc., B-231213.2, 89-1 CPD 1 49
(1989); Delaware Luggage Co. d/b/a Casecraft, Inc., B-231653,
88-2 CPD 1 234 (1988); and Oertzen & Co. GmbH, B-228537, 88-1
CPD 1 158 (1988).

'0FAR 9.105-1(a).
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contracting officer.13' In addition, the agency is not

required to conduct a preaward survey when the information

available to it is sufficient to allow the contracting officer

to make an affirmative responsibility determination.1 32

(2) Information on prospective contractors is usually

limited to either the low bidder or those offerors having a

high probability of award.'•'

(3) The survey can be accomplished by the contracting

officer's own administration office in which case that office

will provide the contracting officer with information on the

prospective contractor's financial competence and credit

needs, or, in the case where the surveying activity is not

involved in contract administration, the information will be

obtained from the Defense Contract Audit Agency (DCAA).'• In

either case auditors are charged with providing the

contracting officer information concerning "the adequacy of

[the prospective contractors] accounting systems, and these

131Charl Industries, Inc. -- Request for Reconsideration, B-
236928.2, 90-1 CPD ¶ 155 (1990).

132MDT Corporation, B-236903, 90-1 CPD ¶ 81 (1990). See
also CVD Equipment Corporation, B-237637, 90-1 CPD 1 259
(1990); Automated Data Management, Inc., B-234549, 89-1 CPD ¶
229 (1989); Automated Datatron, Inc., B-232048, 88-2 CPD 1 481
(1988); and Enterprise Corp.--Request for Reconsideration, B-
225385.2, 87-2 CPD ¶ 75 (1987).

'33FAR 9.105-1(b) (1).

"'FAR 9.105-1(b) (2) (ii).
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systems' suitability for use in administering the proposed

type of contract.'' 35

WHEN IS A SURVEY REQUIRED? The contracting officer "shall"

gather information on the responsibility of prospective

contractors (to include preaward survey information)

"promptly" after the opening of bids or the receipt of

offers.."6 In the world of negotiated contracts, however, the

contracting officer can request such information even before

the request for proposals is released (commonly done in

research and development contracts).t A preaward survey is

required when the contracting officer has insufficient

information to make a determination of responsibility, but

should not be accomplished if the proposed contract will be

for $25,000 or less or will have a fixed price of less than

$100,000 and is for a commercially available product, unless

circumstances justify the cost of the preaward survey.138  A

preaward survey is not a legal prerequisite to a determination

of responsibility.1
39

135Id.

' 36FAR 9.105-1(b) (1).

137 Id.

'3SFAR 9.106-1(a).

'39Hotei Donuts & Pastries, B-227306, 87-2 CPD 1 275

(1987).
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WHERE IS THE INFORMATION OBTAINED? The FAR lists the

following resources available from which a contracting officer

can obtain information to make a responsibility

determination:'4 (1) the list of Parties Excluded from

Procurement Programs;'4 1 (2) records and experience data; (3)

the prospective contractor; (4) preaward survey reports; (5)

any other relevant sources; and (6) performance evaluation

reports (for construction contracts).

WHY ARE SURVEYS NEEDED?: The basic policy of the FAR with

regard to contractor qualifications states that "[p]urchases

shall be made from, and contracts shall be awarded to,

responsible prospective contractors only" and that award shall

not be made "unless the contracting officer makes an

affirmative determination of responsibility.''142

The importance of a responsibility determination cannot be

understated. It is a decision that can have the most

devastating effect on a contractor short of debarment or

suspension -- nonaward of the contract. Due to the drastic

consequences of a nonresponsibility determination and the

ability of contracting officers to base their determination on

140FAR 9.105-1(c).

14'See FAR 9.4.

"142FAR 9.103(a) and (b). Responsibility determinations
can be made at any time prior to award. Gardner Zemke
Company, B-238334, 90-1 CPD ¶ 372 (1990).
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.4 ---.- -_ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _|__ _ _ _ _ _ _ _ _

a variety of information from a variety of sources, the FAR

has included specific guidance on the disclosure of preaward

information:

(a) Except as provided in Subpart 24.2, Freedom of
Information Act, information (including the
preaward survey report) accumulated for purposes of
determining the responsibility of a prospective
contractor shall not be released or disclosed
outside the Government.
(b) The contracting officer may discuss preaward

survey information with the prospective contractor
* before determining responsibility. After award,

the contracting officer or, if it is appropriate,
the head of the surveying activity or a designee
may discuss the findings of the preaward survey
with the company surveyed.

(c) Preaward survey information may contain
proprietary and/or source selection information and
should be marked with the appropriate legend and
protected accordingly.143

Contracting officers are vested with a wide degree of

discretion and business judgment in making responsibility

determinations and such decisions will not be overturned

unless the protester shows bad faith or the lack of a

reasonable basis for the decision.'" This area is ripe for

litigation, but with some fine tuning of the relevant FAR

provisions, challenges to nonresponsibility determinations

"143FAR 9.105-3 (emphasis added).

14See MCI Constructors, Inc., B-240655, 90-2 CPD 1 431

(1990); CVD Equipment Corp., supra note 132; Theodor Arndt
GmbH & Co., B-237180, 90-1 CPD ¶ 64 (1990); and Oertzen & Co.
GmbH, supra note 129.
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based on preaward surveys can be avoided. When required, the

FAR dictates that a preaward survey be accomplished promptly

after the opening of bids;1 45 however, the FAR does not

require (it uses the term "may") the contracting officer to

disclose the survey results.146 For example, if a contractor

is the low bidder on an invitation for bids and the preaward

survey information is not favorable to the extent that the

contracting officer believes a nonresponsibility determination

is in order, the contracting officer is free to make that

determination, and award to the next higher bidder. The

result? An increased procurement cost. As a practical

matter, contracting officers should rarely make such a

decision without complying with the discretionary disclosure

requirement -- however, this does not happen all the time.

Contracting officers owe it to their position, and to the

public fisc to take whatever steps are necessary to ensure

that the agency gets the best deal -- which includes both the

lowest price and a responsible contractor. Mandating that

contracting officers disclose preaward survey deficiencies is

not that onerous a request. The vast majority of cases will

be a matter of simply confirming the known. In other cases,

the Government may have data that is out of date2 47 , or in

" 5FAR 9.105-1(b) (1).

'46FAR 9.105-3(b).

147 "Information ... shall be obtained or updated on as
current a basis as is feasible up to the date of award." FAR
9.105-1(b)(3). In SPM Manufacturer's Corp., B-228078.2, 88-1
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flat error, both of which could be corrected in short order by

the contractor, but only if the information is disclosed and

their input solicited.'"

A recent case illustrates this point. In International

Paint,'49 as a result of a preaward survey and another report

on the status of the contractor's current contract, the

contracting officer found the contractor to be nonresponsible.

The GAO reiterated the oft-cited rule that "the burden is on

the contractor to demonstrate affirmatively that it is

responsible.''15 This puts the contractor in the precarious

position of not knowing what negative ammunition the

contracting officer has concerning its responsibility (since

CPD 1 370 (1988) the GAO held that where preaward survey
information was five months old and contained a number of
deficiencies, the agency should reevaluate its
nonresponsibility determination.

148Contractors should not be allowed the full procedural
due process rights that attach when, for example, a
nonresponsibility determination is based on the contractor's
integrity. See generally the discussion below at page 62. It
is clear that a protester's right to procedural due process
does not require advance disclosure of preaward survey results
or an opportunity for the contractor to defend its position
where the information is used to find the protester not
responsible for a single procurement [Technical Ordnance,
Inc., B-236873, 90-1 CPD ¶ 73 (1990)]; however, due process
rights will attach if there is an indication of de facto
debarment or suspension. Omni Analysis; Department of the
Navy--Requests for Reconsideration, B-23372.2 & B-23372.3, 89-
2 CPD 1 73 (1989).

"149International Paint USA, Inc., B-240180, 90-2 CPD 1 349
(1990).

"I"Id. citing Becker and Schwindenhammer GmbH, B-225396,
87-1 CPD 1 235 (1987).
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the duty to disclose is discretionary), yet bearing the burden

of affirmatively proving its responsibility.151 In this case

the contractor protested that the agency relied on "inaccurate

information and conclusions in the pre-award survey,"'" and

the contracting officer contended that "the contractor failed

to convince the contracting officer that proper corrective

measures had been taken to prevent repetition of those

problems on this procurement."'' 5 3 Although the GAO found that

the contracting officer correctly determined the contractor to

be nonresponsible, the smarter approach for any contracting

officer when confronted with the possibility of making a

nonresponsibility determination would be to offer and allow

the contractor an opportunity to address the issues. After

all, assuming reducing down the number of protests is a goal

of the Government, disclosing this type of information at the

outset may not foreclose every possibility of a protest, but

it certainly would be a significant step in the right

15'See MCI Constructors, B-240655, 90-2 CPD 1 431 (1990),
where the GAO stated that a contracting officer can still
consider default terminations over two years old when making
a responsibility determination. The key is whether the
contractor possesses the current ability to perform.

'"See supra note 149. For another case where a protest
was sustained because the Government relied on erroneous data
in a preaward survey, see Fairchild Communications &
Electronics Company, B-223917, 86-2 CPD 1 633 (1986).

""International Paint seems to extend the affirmative
duty to demonstrate responsibility so far as to require the
contractor to disclose any and all possible prior performance
problems and fully explain why and how those problems will not
be repeated.
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direction. I

On the other hand, consider the case of Ingenieria Y

Construcciones Omega S.A.155  There, following an award

recommendation by the preaward survey, the contracting officer

made a "direct request to the firm for information showing

that it had the technical capability to perform and that it

met the other responsibility standards set forth in (FAR

9.104-1].'I'6 The contractor responded with what it

considered to be the necessary financial, subcontracting,

licensing and other data which the contracting officer

determined to be insufficient to support a finding of

responsibility and awarded to the next low bidder. This case

illustrates a number of things. First, it is an excellent

example of a contracting officer who, in the face of an award

recommendation by the preaward survey, made written inquiries

to a contractor before making a responsibility determination,

giving the contractor an opportunity to justify its

performance capability. Second, it gives one an idea of what,

I4In a conversation on June 12, 1990, Mr Edmund Miarecki,
DLA-G, Defense Logistics Agency (DLA) Office of the General
Counsel, indicated that there is no set policy in DLA on the
release of preaward survey information. He sees no reason why
these reports are not available to the subject of the survey
(absent any accompanying recommendations) prior to award. On
the other hand, he indicated that the information should be
released postaward only pursuant to requests under the Freedom
of Information Act (5 U.S.C. S 552).

"' 5B-241043, 90-2 CPD 1 524 (1990).

"'•Id.
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as a minimum, should be required when requesting information

from a contractor in order to make a responsibility

determination. Here, as noted, the contracting officer went

out with a very broad request -- in essence asking the

contractor to show why it is responsible. Should the

Government have disclosed its specific areas of concern? It

surely would never hurt to direct a contractor's attention to

the matters of import. Third, and lastly, bear in mind that

no matter what a contracting officer does, it cannot foreclose

a contractor from protesting; however, as in this case, if the

contracting officer discloses to a contractor that the agency

is having a problem with the firm's responsibility, the

contractor is on notice and there is no question that the

contractor must affirmatively justify its responsibility. As

the GAO put it, "[a]lthough the Commission did not specify

precisely what types of information it required to determine

[the contractor's] technical capability to perform [the)

contract, its request for technical capability information was

sufficient to permit [the contractor] to respond with relevant

information."157  The contractor argued that the contracting

officer should have specifically discussed those deficient

areas with it prior to rejection; however, the GAO refused to

go that far.'58  No doubt, the ability of a contracting

157Id.

'"Id. citing Theodor Arndt GmbH & Co., supra note 144.
Note that if a contractor is deemed nonresponsible based on a
preaward survey recommendation, the contractor can offer new
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officer to submit a written request as used here and to follow

it up with preaward discussions of responsibility will

oftentimes be a function of the time constraints for the

particular procurement.'3 9  The question really is where you

can best afford the time.'6 If time is taken preaward it may

go far in averting later litigation or at least foreclosing

the possibility that a protester will prevail on the issue.

The bottom line: If the interest is protest avoidance, full

disclosure of deficiencies at this stage is advisable.

The GAO has gone so far in limited circumstances to impose on

the Government this duty to inquire of the contractor in the

information which may be considered by the agency (time
permitting), but such evidence must be fairly scrutinized to
see if it refutes the earlier negative indications on which
the nonresponsibility determination was made. Eagle Bob Tail
Tractors, Inc., B-232346.2, 89-1 CPD ¶ 5 (1989).

119In Creative Systems Electronics, Inc., B-235388.2, 89-2
CPD 1 175 (1989), as part of a responsibility determination,
the agency requested supplier and banking information from a
prospective contractor which failed to provide it by the
deadline imposed by the agency. In upholding the
nonresponsibility determination, the GAO held that one week
was sufficient time to allow the contractor to assemble this
information and present it to the agency. Whether a
contractor has sufficient time to provide information must be
fact specific. Contractors should normally be able to respond
to certain requests for information in less than one week.
Again, all this depends upon how r,-h time the contracting
officer has to get the procurement uff the ground and to a
lesser degree the difference in price between the lowest and
next low bidder/offeror.

I6OThe GAO has sanctioned premature preaward surveys as a
means of reducing the amount of time required to award a
contract. Pyrotechnics Industries, Inc., B-221886, 86-1 CPD
S505 (1986) and T. Warehouse Corporation, B-217111, 85-1 CPD
1 731 (1985).
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preaward survey stage.161 In Data Preparation it was held

that the survey report findings were not supported where (1)

the nonresponsibility determination was based in part on the f

prospective contractor's failure to provide equipment and

facilities information in its proposal; (2) there was no

direct request for information from the agency; and (3) the

contractor had the information readily at hand.' 62

In the final analysis, the critical factor here is the
discretion of the contracting officer.163 There is a tension

between the contracting officer's discretion to rely (or not

rely) on the results of a preaward survey in making a

responsibility determination where the determination may be

'61Data Preparation, Inc., B-233569, 89-1 CPD ¶ 300
(1989). See also SPM Manufacturing Corp., B-228078.2, 88-1
CPD ¶ 370 (1988) and Dyneteria, Inc., B-211525, 83-2 CPD ¶ 654
(1983).

"12Supra note 161.

"63The discretion of the contracting officer and other
procurement officials is at the heart of many Government
disclosure issues. Unfortunately, that discretion is not
always exercised properly. See Fastrax, Inc., B-232251.3, 89-
1 CPD 1 132 (19P9), where the contracting officer, having
determined the contractor to be nonresponsible, referred the
determination to the Small Business Administration. The GAO
held that "there is no requirement that a contracting agency
submit information in its possession tending to show that a
firm is responsible, since the burden is on the firm to prove
through its COC [Certificate of Competency] application that
it is responsible. R.S. Data Systems, 65 Comp. Gen. 74
(1985), 85-2 CPD ¶ 588, aff'd 65 Comp. Gen 132 (1985), 85-2
CPD ¶ 687."
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unreasonable if it is not based on accurate information,'"

and the contracting officer's discretion to base a

determination of nonresponsibility upon the evidence in the

record without affording an of feror the opportunity to explain

or otherwise defend against the evidence since there is no

requirement that an offeror be advised of the determination in

advance of the award.165 Put simply, how can a contracting

officer insure accuracy of the data without discussing

deficiencies with the prospective awardee? Nonetheless, the

GAO continues to endorse the broad discretion of the

contracting officer. In American Systems Corporation,'" the

preaward survey team recommended American not be awarded the

contract as it lacked the technical and production

capabilities to perform. Specifically the team found American

was deficient in the following areas: (1) the number of

qualified technicians; (2) inadequate arrangements for parts

and service; (3) inadequate testing plans and equipment; (4)

inadequate purchasing methods; and (5) failure to understand

stock procedures.16 7  The GAO upheld the nonresponsibility

determination despite the facts that (1) the preaward survey

'"See BMY, Division of Harsco Corporation, B-233081 & B-
233081.2, 89-1 CPD ¶ 67 (1989), citing Fairchild
Communications & Electronics Co., B-223917, 86-2 CPD 1 633
(1986).

'"See BMY, Division of Harsco Corporation, supra note
164, citing Oertzen & Co. GmbH, supra note 129.

'6B-234449, 89-1 CPD ¶ 537 (1989).

"71Id.
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team spent only three hours'" on its investigation; (2) the

team refused to permit the contractor to give a full overview

presentation of its corporate capabilities; and (3) the team

deviated substantially from its published agenda.' 69 This is

a solid example of a situation where the contracting officer

may be on solid legal ground for making a nonresponsibility

determination, but should have refrained from doing so without

at least adhering to the agenda planned for the team visit.

Contracting officers acting with this type of disregard can

expect to draw a protest every time.

Contracting officers also have the authority to mandate a

second preaward survey or review a nonresponsibility

determination if (1) there is ample time, and (2) there is "a

material change in a principal factor on which the

determination is based."'170  Again, how is the contracting

officer going to know if there is such a material change

absent full disclosure to and interaction with the prospective

contractor?

Another situation where disclosure of preaward survey

'"Cf. Oertzen & Co. GmbH, supra note 129 where the survey

lasted 90 minutes.

19Id.

17°Camel Manufacturing Company -- A Request for
Reconsideration, B-218473.4, 85-2 CPD ¶ 327 (1985). See also
C.F.R. Services, Inc., et. al., 84-2 CPD ¶ 459 (1984) and
cases cited therein.
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information can keep a contracting officer out of trouble

concerns affiliates.171  Not long ago the Army made a

nonresponsibility determination on one contractor based

entirely on negative reports of another contractor.' 72  The

preaward survey stated that the prospective contractor's past

performance record was unsatisfactory and then for evidence

provided documentation of prior inefficiencies on a different

contractor. The Army made two losing arguments. First, it

contended that regardless of the accuracy of the preaward

survey report the contracting officer was entitled to rely

upon it, and second, that reliance on the report was

reasonable because the two contractors were affiliated by

virtue of common management. Had the contracting officer,

prior to making a nonresponsibility determination, contacted

the prospective contractor, this protest could have been

avoided.

2. Disclosure and De Facto Debarments and
Suspensions

Rare are the issues in the field of federal procurement that

reach constitutional dimensions. This is one. In keeping

with the theme of this paper, it is necessary to examine this

17t See FAR 19.101 for a definition of "affiliates."

"nDecker and Company; Baurenovierungsgesellschaft,
m.b.H., B-22087; B-220808; B-220809; B-220813; and B-220817,
86-1 CPD 1 100 (1986).
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issue from the viewpoint of the Government's duty to disclose.

As a matter of semantics, this duty can be viewed as the

equivalent of providing notice, which, in turn, is an

inexorable part of constitutional due process."1 3  On the one

hand, the Comptroller General has held that "except in cases

amounting to debarment or suspension, a party's right to

procedural due process does not require the advance disclosure

of pre-award survey results or an opportunity for the

contractor to defend its position, because a contracting

officer's procurement responsibility determination is in the

nature of an administrative decision and not a judicial

one."' 174 On the other hand, it is clear that the Government

must provide due process in cases of formal debarment and

173Due process is not a static concept; rather, it is
flexible and requires procedural protections indicated by the
circumstances. Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
Consequently, whether agency procedures meet the
constitutional requirements for due process varies based on
the Governmental and private interests concerned. Mathews v.
Eldridge, 424 U.S. 319, 334 (1976). Cf., Conset Corp. v.
Community Services Administration, 655 F.2d 1291 (D.C. Cir.
1981) (some type of hearing and notice are required to meet
constitutional due process requirements).

174Technical Ordnance, Inc., B-236873, 90-1 CPD ¶ 51
(1990), request for reconsideration denied, B-236872.3, 90-1
CPD 1 361 (1990). In that case the GAO concluded that since
the nonresponsibility determination was based on the
contractor's unsatisfactory ratings in the area of technical
ability, production capacity, quality assurance, plant
security and manufacturing safety and since the protest
concerned only a single procurement without indication of
debarment or suspension, there was no violation of the
contractor's due process rights.
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suspension;17 5 however, the issue here is the amount of due

process required in those instances when no formal debarment

or suspension procedures have been initiated, yet a

nonresponsibility determination has been made on the basis of

integrity. The seminal case in this area is Old Dominion

Dairy Products, Inc v. Secretary of Defense.' 76  This case

involved a dairy products supplier, Old Dominion Dairy

Products, Inc. (ODDPI), that directed almost 100 percent of

its operations at obtaining Government contracts to supply

milk products to overseas U.S. military bases. As a result of

a contract awarded to ODDPI in 1974 for which it claimed to be

in a "loss position," a Defense Contract Audit Agency (DCAA)

audit was initiated which concluded there were "irregularities

[that] indicate[d] an unsatisfactory record of integrity."'"

Subsequently, ODDPI bid on an $8.7 million contract in Okinawa

for which it was determined to be the low responsive bidder

and would have received the award but for the fact that it was

determined to be nonresponsible based upon the findings of the

audit report. Almost simultaneously, ODDPI lost a $1.2

175 See FAR 9.406-3(b) (debarment) and 9.407-3(b)
(suspension). See also Gonzalez v. Freeman, 334 F.2d 570
(D.C. Cir. 1964) (formal debarment) and Horne Brothers, Inc.
v. Laird, 463 F.2d 1268 (D.C. Cir. 1972) (formal suspension).

176631 F.2d 953 (1980), hereinafter referred to as "Old

Dominion."

1MId. at 956-957. As to the validity of these
"irreghlarities" the court noted that "it appear[ed] that the
foundation of (the audit) report was that Old Dominion had
advantageously used a poorly drawn or ambiguous contract."
Id. at n. 6.
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million contract in Yokohama for the same reason. Old

Dominion filed suit in United States District Court for the

District of Columbia alleging the Government had denied it due

process of law. That court "summarily concluded that ODDPI's

due process claim was 'without merit.'"', 7 8  In reversing the

District Court, the Circuit Court emphasized the fact that

"[n]o notice of any kind was ever given to Old Dominion that

its responsibility was even in issue."' 79  The court

considered the Governmental interests of conducting business

"effectively and efficiently" and of avoiding the "crippling

effect" of imposing strict due process requirements for all

unsuccessful contractors and held that

This requirement to give notice will impose
absolutely no burden on the Government. Since a
determination that a contractor lacks integrity may
not be made without reference to specific charges
or allegations, it will impose no burden on the
Government to notify the contractor of those
charges. In so doing, the contractor will at least
have the opportunity to explain its actions before
adverse action is taken. In this way, a simple
misunderstanding or mistake may be clarified before
significant injury is done to both the Government

78Md. at 959. The lower court opinion is Old Dominion
Dairy Products, Inc. v. Harold Brown, 471 F.Supp. 300 (1979).

1791d. (footnote omitted). The omitted footnote refers to
the fact that there was no evidence in the record indicating
ODDPI had been informed of the results of the audit. Id. at
n. 14. It is doubtful whether Old Dominion would have
prevailed in this case had the audit report been disclosed.
In fact, had the Government provided ODDPI with a copy of the
report, in all likelihood, the "irregularities" could have
been resolved to the satisfaction of both parties, resulting
in the award of the contracts to Old Dominion and substantial
savings to the Government of nearly $1.5 million!
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and the contractor.

We do not suggest that the Government was required
to afford the contractor any type of formal
hearing. "°

Old Dominion stands for two propositions. First (and

foremost) that an ounce of disclosure can be worth a pound of

litigation. Second, that a prospective Government contractor

has a right to receive notice of any allegations regarding its

integrity prior to denying it more than one contract. One

would think that the holding in this case would have found its

way into the FAR by now.18 1 It has not. To date, only the

General Services Administration requires its contracting

officers to notify prospective contractors by letter of the

basis for a nonresponsibility determination so as to "provide

the offeror with the opportunity to cure the factors that lead

[sic] to the nonresponsibility determination prior to the

1801d. at 968 (footnotes omitted, emphasis in original).
Specifically, in this case, the court seems to indicate that
notice would have been sufficient had the Government provided
ODDPI with the reasons for the nonresponsibility determination
on the Okinawa contract at the same time it was provided to
the contracting officer considering the Yokohama contract.
With regard to the avoidance of injury to both parties, see
supra note 179.

"'Indeed, Professor Nash has advocated this on more than
one occasion. See Nash, Integrity Based Nonresponsibility
Determinations: Why Keep the CO in the Dark?, 1 N & CR ¶ 45
(June 1987). Professor Nash's point is well taken that
contracting officers need to be made aware, via regulation, of
the outcome of Old Dominion. See also, Postscript: The Due
Process Requirement in Responsibility Determinations, 4 N & CR
¶ 7 (January 1990).
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submission of offers in response to future solicitations.'12

Even so, this regulation does not allow for the correction of

a wrongful nonresponsibility determination for the present

procurement. A contractor's only recourse would be

litigation, a step rendered unnecessary by the preaward

disclosure of derogatory responsibility information.'5 3

What was at least implicit in Old Dominion was made clear in

a recent GAO decision.'" The Comptroller General in Energy

Management Corp. held that Old Dominion and its progeny'85

applied to integrity nonresponsibility determinations that

involved more than one contract resulting in a

nonresponsibility determination. In this case the Army Corps

of Engineers found Energy Management Corporation (EMC)

nonresponsible based on a preaward survey which indicated the

president of the company was under investigation for theft,

"82GSAR 509.105-3, Disclosure of Preaward Information
(emphasis added).

183As mentioned earlier, the FAR puts the burden of
persuasion on the contractor to establish its responsibility -
- including establishment of an acceptable record of
integrity. FAR 9.103(b) and 9.104-1(d). It is ludicrous to
require prospective contractors to "defend" their business
integrity when, due to the nondisclosure of preaward survey
information and the like, the contractor has no idea that its
responsibility is at issue.

l'Energy Management Corp., B-234727, 89-2 CPD ¶ 38

(1989).

'tmSee, e.g., ATL, Inc. v. United States, 3 Cl. Ct. 259
(1983) and Viktoria-Schaefer International
Speditionsgesellschaft mbH & Co. v. U.S. Dept of the Army, 659
F. Supp. 85 (D.D.C. 1987).
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product substitution, and fraud on another Government

contract. In upholding the contracting officer's

nonresponsibility determination, the Comptroller General

stated that "[t]he instant protest involves only one

procurement, however, and EMC has not argued that it has been

deprived of other contracts."'8 6

While it appears that information supporting a

nonresponsibility determination should always be disclosed

prior to award, there is at least one instance where this may

not be required. An example is Frank Cain & Sons, Inc.187

where the Army found the contractor nonresponsible due to an

unsatisfactory record of integrity based on an interim

criminal investigation report which it did not release to the

'"Id. As to what level of proof would be required of a
protester to argue that it has been deprived of other
contracts short of actual nonaward has not been determined.
Presumably, contractors will have to wait for a second
nonresponsibility determination to have standing to assert a
de facto debarment/suspension absent stigmatizing talk or a
statement that the nonresponsibility determination applied to
a future contract. See Nash, 4 N & CR 7, supra note 181
analyzing Conset Corp. v. Community Services Administration,
655 F.2d 1291 (D.C. Cir. 1981) (stigmatizing effect of an
internal memorandum regarding a potential conflict of
interest); Coleman American Moving Services, Inc. v.
Weinberger, 716 F.Supp. 1405 (M.D. Ala. 1989) (indictment not
stigmatizing) and Related Industries, Inc. v. United States,
2 Cl. Ct. 517 (1983) (de facto debarment where contracting
officer stated contractor would receive no future Government
contracts). See also Leslie and Elliott Co. v. Garrett, B-
237190 & B-237192, 90-1 CPD 1 100 (1990) rev'd 732 F.Supp. 191
(D.D.C. 1990) (statement and conduct of agency can each
independently establish de facto debarment).

""187Request for Reconsideration, B-236893.2, 90-1 CPD ¶ 516

(1990).
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contractor prior to award. After reaffirming its decision in

Energy Management Corp., the Comptroller General asserted that

"such [criminal] report information may be used as the basis

of a nonresponsibility determination without the conduct of an

independent investigation by the contracting officer to

substantiate the accuracy of the report."'lg8  There is no

reason in these instances to require a contracting officer to

disclose criminal investigative reports to a prospective

contractor that is the subject of the investigation where the

information in the report has been compiled by an independent

criminal investigation separate from the contracting function.

This is not a case like Old Dominion where the source of the

derogatory information was an audit report requested by the

contracting center, and where the contract price analyst for

the existing contract was detailed to the DCAA audit team to

assist with the audit.' 89 Nor is it a case where the negative

nonresponsibility data came from a preaward survey.'"

However, Professor Cibinic maintains that even criminal

investigative information may be releasable preaward'9 1 -- a

concept that idealistically should work, provided there is an

"l8gid.

"189See supra note 176 at 956.

"19See Energy Management Corp., supra note 184.

"'ISee Cibinic, Keeping Audit Reports Away From the
Auditee: What You Don't Know Can Hurt You, 4 N & CR 1 21
(April 1990).
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exception for the unanticipated."t

Despite the lack of guidance in the FAR, contracting officers

seem to be getting the message that disclosure of these

matters is not as painful as they once thought, even when

criminal investigation information is disclosed. In Cubic

Corporation v Cheney'9 3 an Air Force contracting officer found

Cubic nonresponsible based upon her consideration of two

redacted search warrant affidavits intimating that, in

conjunction with the subject procurement, a Cubic consultant

bribed the then-Assistant Secretary of the Air Force for

Tactical Warfare Systems. Cubic alleged a violation of its

due process rights. The court inappropriately cited to Old

Dominion (as there was no evidence or allegation that the

nonresponsibility determination here would extend to any other

procurements),'9 but nonetheless held that Cubic had been

'2FAR 9.103 cloaks the contracting officer with the
discretion needed to exercise good business judgment in making
these determinations. See also Frank Cain & Sons, Inc., supra
note 187, and Americana de Comestibles S.A., B-210390, 84-1
CPD 1 289 (1984) (nonresponsibility determinations are matters
to be decided by contracting officers and the GAO will not
question such decisions absent a clear showing that it lacked
a reasonable basis). That a contracting officer does not
inform a prospective contractor of the reason~s] for the
nonresponsibility determination prior to award is not a clear
showing that the decision lacks a reasonable basis.

1"35 CCF 1 75703 (D.D.C. 1989), rev'd on other grounds,

914 F.2d 1501 (D.C. Cir. 1990).
94Md. at 82,896. That there was no de facto debarment or

suspension is made even more clear as: (1) the contracting
officer stated explicitly in her notification to Cubic that
the nonresponsibility determination only applied to the
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afforded due process because the contracting officer

immediately notified Cubic of the nonresponsibility

determination after it was made and the Air Force agreed to

delay award pending further investigation. The contracting

officer reaffirmed her nonresponsibility determination 17 days

later and award was made to the contractor next in line.

Certainly, the contracting officer did not have to inform

Cubic of the reasons for the nonresponsibility determination

prior to award much less allow it 17 days to cure. That she

did in no way compromised the procurement or the integrity of

the system and the issue was never raised on appeal.

Finally, the question has been asked as to whether the rule in

Old Dominion might apply to those situations where an offeror

is deemed nonresponsible based on reasons other than

integrity.'9 5 Probably not. In one case," a contractor was

determined to be nonresponsible for two contemporaneous

construction contracts based upon an Army criminal

investigative report that found the contractor had improperly

substituted materials in an earlier contract.'9 Although the

subject procurement and; (2) Cubic was awarded a like contract
at another base just two days after award of this contract.
Id.

""See Nash, 4 N & CR 1 7, supra note 181.

'6Becker and Schwindenhammer, supra note 150.

'9The contractor dileged that it was a mistake and that
the contractor itself discovered the error and corrected it at
no cost to the Government -- the criminal investigation did
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contractor protested that the contracting officer based the

nonresponsibility determination on the lack of integrity, and

thus, should have triggered the right to procedural due

process, the record indicated that the nonresponsibility

determinations were not based on integrity; rather, they were

based on doubts concerning the contractor's ability to

implement quality assurance measures, management and past

performance.' 98  Despite the undercurrents of integrity

mentioned in the opinion, the Comptroller General found that

there was no de facto debarment or suspension. Like Old

Dominion, this case involved contemporaneous nonresponsibility

determinations, but came to the opposite conclusion.'9

3. Preaward Use of Performance Data

The advent of the computer age has brought with it many

advances, not the least of which are the capabilities to

create, collect, store, retrieve, edit and transfer

not result in the prosecution of the contractor. Id.

'"Interestingly enough, this case has been cited
subsequently for the proposition that "where nonresponsibility
determinations involve practically contemporaneous
procurements of construction services, based on current
information of a lack of integrity, de facto debarment is not
established." Leslie and Elliott Co., Inc., B-237190 & B-
237192, 90-1 CPR 1 100 (1990) (emphasis added).

'"What probably made the difference was the contracting
officer's assertion in an agency report that "any future
responsibility determination regarding [the contractor] would
be made independently on the basis of information available at
that time." Id.
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information with relative ease. Hand-in-hand with the

Government's duty to disclose information is the Government's

seemingly insatiable thirst for the accumulation of

information which may be subject to disclosure -- the more

information it collects the more potential there is not only

for negligent or intentional release, but also the more

information on hand may encourage more Freedom of Information

Act requests. Or so it would seem. The evaluation of past

performance data has resulted in the compilation of massive

amounts of data that, with regard to the disclosure of this

information, is a procurement success story.

By way of background, while one commentator recently

distinguished between information that is gathered to make a

responsibility determination (i.e., can the contractor be

expected to complete the project on time and within budget?)

and information that is assembled to evaluate past performance
(will the contractor complete the job successfully?) ,20 the

better view is that both types of information are part and

parcel of a responsibility determination.20 1  Indeed,

2•Femino, "Evaluating Past Performance," The Army Lawyer
(DA Pamphlet 27-50-196), April 1989 at 25.

2'Cibinic and Nash, Formation of Government Contracts,
supra note 125 at 203 and 212. See also Femino, supra note
200 where the author concedes that information gathered during
a preaward survey and pursuant to a past performance
evaluation will indeed paint a complete responsibility picture
of a contractor, and that the Comptroller General has
recognized the use of a responsibility related past
performance factor as a technical criterion in the evaluation
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contractors must have a solid record of performance to be

deemed responsible. The Federal Acquisition Regulation (FAR)

leaves no question that, in order to be found responsible, a

contractor "must -- [h]ave a satisfactory performance

record"2 and that

A prospective contractor that is or recently has
been seriously deficient in contract performance
shall be presumed to be nonresponsible unless the
contracting officer determines that the
circumstances were properly beyond the contractor's
control or that the contractor has taken
appropriate corrective action. Past failure to
apply sufficient tenacity and perseverance to
perform acceptably is strong evidence of
nonresponsibility. The contracting officer shall
consider the number of contracts involved and
extent of deficiency of each in making this
evaluation."'

As previously discussed, responsibility determinations turn on

a contractor's capabilities to perform and are based on

information primarily gathered by way of a preaward survey.

In addition, a contracting officer often solicits past

performance evaluations from his or her staff. These

evaluations advise the contracting officer of the degree of

risk (of completion or noncompletion) that can be expected if

of proposals citing BTH Service Industries, Inc., B-224392.2,
86-2 CPD 1 384 (1986) and Wickman Spacecraft and Propulsion
Co., B-^19675, 85-2 CPD ¶ 690 (1985).

2FAR 9.104-1(c).

2FAR 9.104-3(c).
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that contractor is awarded the contract. 20 Although it would

be possible to accomplish both a preaward survey and a past

performance evaluation simultaneously, this is not done as two

different agencies investigate these matters -- the DCAA

typically conducts preaward surveys while the procuring agency

usually conducts a past performance evaluation. 205

In a recent article, Professor Nash comments favorably on use

of past performance as an evaluation factor, stating that not

only does it tend to balance out the proposal submitted by the

offeror, but the biggest benefit is that it "introduces an

additional incentive into the cOntLdct after award--because

the contractor knows that its performance will have a direct

impact on its ability to win contracts in the future.' 20 To

be sure, fairness dictates that if the Government discovers a

discrepancy between the information it gathers and that

submitted by the contractor, the Government owes it to the

contractor and to the integrity of the system to allow a

contractor to challenge the Government's data. Thus, the

contractor performance assessment reporting system was born.

2Id.

2•id.

0Nash, Evaluation of Risk in Competitive Negotiated
Procurements: A Key Element in the Process, 5 N & CR ¶ 22
(April 1991).
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Contractor Performance Assessment Reporting
System (CPARS)

In his article, 2 • Mr Femino, while acknowledging that past

performance evaluations are being conducted, is unaware of

current practices when he states that "[t)hose activities that

do evaluate past performance rely almost exclusively upon data

supplied by the contractor rather than upon independent data

otherwise available to the [G]overnment.'' 20 The Air Force'sA

premier research and development component, Air Force Systems

Command (AFSC), has utilized past performance effectively

since 1988 in the making of awards in source selections.A

To do so, the Air Force created CPARS in order to:

[P]rovide program management input for a command-
wide performance data base used in AFSC source
selections.... Performance assessments will be
used as an aid in awarding contracts to contractors
that consistently produce quality products that
conform to requirements within contract schedule
and cost. The CPAR can be used to effectively
communicate contractor strengths and weaknesses to
source selection officials. The CPAR will not be
used for any purpose other than the one in this
paragraph.210

207See supra note 200.

20Id.

2 9See Air Force Systems Command Regulation 800-54,
Contractor Performance Assessment (11 Aug 88) at Appendix B
and 30 G.C. 1 290 (August 1988). The full text of the
regulation can also be found at 53 Fed. Reg. 30253. The Air
Force's use of the CPAR system was upheld recently in
Questech, Inc., B-236028, 89-2 CPD ¶ 407 (1989).

210Md. at I lb.
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The real beauty of CPARS is that it has worked and worked well

due in large part to industry support of the system -- support

which exists because it is fair and gives the contractor not

only a copy of the information pertaining to itself, 21' but

allows the contractor an input into the database.

Briefly, this is how the system works. A CPAR must be

accomplished on all AFSC concept demonstration and validation,

full-scale development and full-rate production and deployment

effort contracts with a face value of over $5 million

(excluding unexercised options) .212 For new contracts an

initial CPAR is accomplished between 180 and 365 days after

award; an intermediate CPAR is completed every year until the

contract period expires; and a final CPAR is completed upon

termination of the contract or within 6 months after final

delivery.213  A preliminary CPAR is drafted by the project

manager or engineer responsible for the contract and recorded

on an AFSC Form 125214 which is marked "For Official Use

Only/Source Selection Sensitive."' 215 This preliminary CPAR is

then transmitted to the contractor, which is given 30 days to

"2'1For a discussion of CPARS and the release of CPARS

information to competing contractors, see Chapter IV.B. below.

112Id. at ¶ 2a.
2 "Id. at ¶ 5b.

214See Appendix C.

215See Appendix B, ¶ 6a.
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provide an optional response limited to a single typewritten

page.216  Upon receipt of a response, the author of the

preliminary assessment may revise his or her comments and the

CPAR is finalized and placed into a command-wide database.

The completed CPAR is released only to authorized

representatives of the contractor that is the subject of the

assessment.217

The reasons for the success of CPARS are twofold. First, it

allows for candid and protected comments by the contractor

after a preliminary assessment has been made by the agency.

This way the contractor knows what to rebut if rebuttal is

necessary. Second, the contractor has full and complete

access to the report, although it may not retain a copy.

While this requirement may not make much sense, the rationale

behind it must be that if the Government released a copy of a

contractor's CPAR to the contractor, and the information was

later released by the contractor to a third party

(unintentionally or leaked through industrial espionage), the

Government may be put in the position of proving that it was

not responsible for the release. Thus, the present rule

protects both the Government and the contractor yet allows the

contractor full access to the document at any time.

216Id. at ¶ 6b and c.

217Id. at ¶ 6d, 6e, 6f and 9b.
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The AFSC CPAR system has worked so well that the concept and

regulation were adopted by the Air Force Logistics Command

(AFLC). 21 8 In fact AFLC has found that the system has worked

so well that they are expanding the use of the cnncept and has

recently fielded a proposal to create a new vendor rating

system (VRS) to:

encourage the use of quality factors in the source
selection process for spare and repair parts by
centralizing, automating, collecting and sharing
contractor performance information and by
maximizing the use of existing sources of
contractor performance information to improve the
quality of DOD spare and repair parts.219

Specifically, the VRS uses data compiled throughout AFLC

buying activities to analyze a contractor's past quality and

delivery performance by federal stock class (FSC). That

information is, in turn, evaluated in the selection of

contractors.2 2  Performance data is then translated into

numerical ratings for determining the competitive range. 221

A contractor's rating is a measure of that contractor's

performance against the requirements of the contract, not

218See Air Force Logistics Command Regulation 800-49,

Contractor Performance Assessment Reporting System, 15 Dec 89.

2'955 Fed. Reg. 206 at 42683 Oct 24, 1990 (to be codified

at 48 C.F.R. Chapter 53). See Appendix D for a complete text
of this proposal. See also 32 G.C. ¶ 328 (Nov. 5, 1990).

"n°Id. at ¶ 5317.9102-1(b)

"n'Id. at ¶ 5317.9103-2 and 3.
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against the performance of other contractors.2 2  Unlike the

CPAR system, the proposed VRS is silent on the release or

disclosure of information, although apparently the next

revision of the rule will contain provisions for the release

of historical performance ratings.23 However, although much

like the CPAR system in that both are based (at least

preliminarily) solely on Government data and contractors will

be able to obtain a copy of what the Government contends to be

its historical performance statistics, the VRS does not

contain a mechanism to allow for contractor input. Even

without an express provision for rebuttal of inaccurate data,

the Air Force would be remiss in not considering any

information a contractor might have regarding its VRS data.

Indeed, the VRS pro-'ides for mandatory discussions of

contractor VRS quality and delivery rates in awards with

discussions; however in awards without discussions the

contractor is left to trust that the data the Government has

gathered and the statistical extrapolations therefrom are

accurate and complete.2 4

If anything bad can be said about the CPAR system it would be,

2nTelephone conversation with S. Wiginton, HQ AFLC/PMPL,
Wright-Patterson AFB, OH (June 11, 1991).

Mid.

2See supra note 219 at 1 5352.217-9031.
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first, that the system is labor intensive.25 One need only

look at the AFSC Form 125 to see that it will take alot of

work to accurately depict the past performance of a

contractor, consider contractor comments (if any) and complete

the final evaluation. Second, if a system like CPARS will

work for AFSC and AFLC it would certainly be appropriate to

explore the possibility of implementing the same sort of

system on an agency-wide (e.g., Air Force), department-wide

(DoD), or Government-wide basis.2 6

The bottom line is that this system works effectively.

Contractor involvement in the verification of information used

by an agency in evaluating past performance is critical in not

only insuring the accuracy of the data, but in precluding

litigation, not to mention the time that is saved in staffing

Freedom of Information Act requests.

4. Other Information

A contracting officer can, in evaluating proposals, consider

n 5Conversation with Mr Edward C. Martin, ASD/PKCS,

Wright- Patterson AFB, OH (June 11, 1991).

26Id. See also Nash, Evaluation of Risk in Competitive

Procurements, 5 N & CR ¶ 22 (April 1991) and Nash, Improving
the Procurement Process: Some Good Suggestions, 3 N & CR ¶ 62
(September 1989).
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evidence obtained from sources outside the proposal12  and

need not disclose the information to the contractor or allow

the contractor an opportunity for rebuttal. If such

information is not credible on its face, the Government once

again owes it to the contractor and to the integrity of the

system to allow the contractor to challenge the data.

Further, if a contractor, as part of a technical evaluation,

furnishes references and is aware that they may be contacted

by the Government, the contracting agency may consider the

responses of the references without disclosing the information

or providing the contractor an opportunity for rebuttal.2 8

If the Government is concerned with making an informed

decision and one that will provide the Government with the

best overall deal, these two cases miss the mark. If the

Government gathers information on a contractor that is

disparaging enough to knock it out of consideration for award,

the Government should allow the contractor to comment on the

data. This is especially true where the Government obtains

data from references provided by a contractor. Surely if the

reference provides negative information on the contractor, the

information should be verified since few contractors would

sell themselves out of an award by providing fatalistic

mHolmes & Narver, Inc., B-239469.4 & B-239469.5, 91-1
CPD 1 51 (1991).

nsBendix Field Engineering Corp., B-241156, 91-1 CPD 1 51
(1991).
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references. Only through accurate and complete disclosure on

both sides can either party negotiate the best bargain.

B. Mistakes

Mistakes is another preaward area where the Government has a

duty to disclose or verify.229  One commentator has written

that in the 13 years from 1963 to 1976 there was little

movement in the basic principles governing bid mistakes

although there had been some changes in the application of

those principles. 230 The same has been true in the past 15

years -- through the evolution to the FAR, the principles of

mistake identification and verification have remained

virtually unchanged. 23' In this section, the relevant FAR

provisions and recent cases will be examined first, in the

area of sealed bidding and second, the Government's duty to

disclose mistakes in negotiated procurements will be

discussed.

2"See generally, Arnavas and Ganther, Preventive Preaward
Actions, Briefing Papers 90-9 (August 1990) at 13.

23Berger, Mistakes in Bids/Edition II, Briefing Papers
76-5 (October 1976) at 1.

231Most recently, FAC 88-44 amended FAR 14.406-3 to
clarify the obligation of the contracting officer to disclose
"any other information, proper for disclosure, that leads the
contracting officer to believe that there is a mistake in
bid."
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1. Mistakes and Sealed Bidding

"The rationale underlying relief for unilateral mistakes is

that it would be unfair for the Government to hold a bidder to

a bargain when circumstances indicate that the Government

should have discerned the mistake and called it to the

attention of the of feror. ,232  There exists a number of

tensions in the mistake identification and verification

process. There is tension between the duty-bound obligation

of contracting officers to get the lowest price for the

Government and the identification of mistakes which could

ultimately result in an increased cost to the Government.

Complicating this are the contractors' desires to be awarded

the contract and the potential for unbalanced bidding2 33 which

requires even more contracting officer attention to detect and

verify errors. Even further, this area is complicated by the

responsibility of the contractor to exercise due care during

the preparation of a bid and the irrevocability period for

23'Cibinic and Nash, Formation of Government Contracts,
supra note 125 at 484.

"3An unbalanced bid allows the contractor the flexibility
to argue either that its bid price is correct as stated or
that it made a mistake and should be entitled to correct or
withdraw the bid. Welch, Mistakes in Bids, Briefing Papers
63-6 (December 1963). However, it is well established that
there is nothing improper in a contractor's proposing what may
be a below-cost bid in order to obtain a Government contract
or in the acceptance by the Government of such a bid after
determining that the contractor is responsible. Diesel
Systems, Inc., B-237233, 89-2 CPD ¶ 451 (1989) and Maschhoff,
Barr & Associates, B-233322, 88-2 CPD ¶ 491 (1988).
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bids (usually a period of 60 days after bid opening in which

bids cannot be withdrawn). All this combines to present an

area that has generated many protests.

The basic rules for IFB mistakes can be found in FAR 14.406.

This section imposes upon contracting officers the duty to

examine all bids for mistakes after bid opening, and if "the

contracting officer has reason to believe that a mistake may

have been made, the contracting officer shall request from the

bidder a verification of the bid, calling attention to the

suspected mistake".23 In order to ensure that the bidder has

notice of the perceived mistake, the contracting officer is

required to advise the bidder of the following

"as appropriate--"

(i) That its bid is so much lower than the other
bids or the Government's estimate as to indicate a
possibility of error;

(ii) Of important or unusual characteristics of
the specifications;

(iii) Of changes in requirements from previous
purchases of a similar item; or

(iv) Of any other information, proper for
disclosure, that leads the contracting officer to
believe there is a mistake in bid. 2"

As can be seen, the Government's duty is quite far reaching --

2FAR 14.406-1.

23 FAR 14.406-3(g) (1).
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perhaps too far reaching. When the disclosure requirements

here are compared and contrasted with the like requirements

for preaward survey information and audit reports, 2 • one is

left with the impression that there is no one minding the

store. This section of the FAR goes a long way in leveling

the playing field in this area, case law flattens it more and

actual practice by contracting officers tends to tilt it the

other way. 237

In one case, the Government relied on a Government estimate

that was too low when it evaluated the contractor's bid.A8

The contractor subsequently alleged a bid mistake and the

Comptroller General held for the contractor, allowing

cancellation on the grounds that had the Government used an

accurate estimate, the Government would have been aware of the

contractor's mistake and would have requested verification." 9

Decisions like this have a tendency to overly burden the

Government, making it responsible for the detection of errors

made by a contractor in his bid, when contractors should bear

that responsibility for themselves as a consequence of doing

business with the Government the same as if they were dealing

2'See discussion of audit reports at Section D infra.

237 See Pamfilis Painting, Inc., E-237968, 90-1 CPD ¶ 355
(1990) where three separate bid verification meetings were
held with the protester over a three month period.

2mComp. Gen. B-163355 (Jan. 26, 1968) 12 CCF 1 81,617.

239Id.
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with a private entity in the private sector. 240  In fact,

contracting officers are requesting bid verifications even

when not required. The following is an example of what can

happen at bid opening when contracting officials, intimidated

by the mistake rules, are too quick to seek verification:

Upon opening the bids, Ms. Mercer [a contract
specialist for the Government] did not consider the
13 percent price differential significant enough to
warrant a bid verification. Nor did any other
unusual objective factors suggest to her that bid
confirmation may be necessary. Ms. Mercer did
notice, however, that Mr. Dwight [protester's
estimator] of Allsteel appeared uncomfortable with
the difference between the two bids. She thereupon
requested that Mr. Dwight confirm Allsteel's
bid.2 4

The process of verification can be cumbersome and time

consuming. In TLC Financial Group, 242 TLC, the apparent low

bidder on a military family housing contract, bid $500,000 for

line item 0001 (68 percent below the Government estimate and

24The private sector is less forgiving. Cf., Heifetz
Metal Crafts, Inc. v. Peter Kiewit Sons' Co., 264 F.2d 435
(8th Cir. 1959) where Heifetz, a kitchen subcontractor,
offered to do the kitchen work on a hospital project for which
Kiewit was the prime at an amount $52,000 less than Kiewit's
next lowest offer ($151,500). Kiewit accepted the offer and
was subsequently awarded the contract. Heifetz then
discovered that it had made a mistake in its bid as it had
overlooked some subsidiary kitchen installations required by
the plans. Heifetz sought rescission arguing that Kiewit
should have known of the error. The court held the contract
enforceable.

24 1Richard C. Fadeley, Jr., d/b/a/ Allsteel Products

Company, Inc. v. United States, 15 Cl. Ct. 706 (1988).

24'B-237384, 90-1 CPD ¶ 116 (1990).
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64 percent below the next lowest bidder). The contracting

officer requested bid verification from TLC and arranged a

meeting to review TLC's calculation of its bid price. At the

meeting the contracting officer became increasingly aware that

TLC did not understand the requirements of the IFB and TLC

refused to either admit to a mistake or submit its bid work

sheets for review. The contracting officer concluded that

TLC's bid was a mistake and that award to TLC would be

unreasonable and unfair to the other bidders.243  The GAO

held that where it is reasonably clear that a mistake has been

made, a bid cannot be accepted even if the bidder verifies the

bid price, denies the existence of a mistake or seeks to waive

a mistake, unless it is clear that the bid would remain low

(both as submitted and intended). 2

More than one bid verification meeting is not unusual.245 In

Pamfilis Painting, Inc., 246 three bid verification meetings

were held over a three month period only to result in the

rejection of the low bidder as its interpretation of the IFB

2431Id. and FAR 14.406-3(g) (5).
24 See Alaska Mechanical, Inc., B-235252, 89-2 CPD 1 137

(1989) and Duro Paper Bag Mfg., B-217227, 86-1 CPD 1 6 (1986).

2Multiple verifications would probably be unnecessary
and the entire verification process would be less burdensome
and time consuming if contractors kept adequate, accurate
records of how prices and costs were calculated. Arnavas and
Ganther, Preventive Preaward Actions, Briefing Papers, 90-9
(August 1990).

mSee supra note 237.
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was erroneous and acceptance of the bid was determined to be

unreasonable and unfair "to the protester and other

bidders. ,247

2. Mistakes and Negotiated Procurements

Mistakes in offers or proposals under the negotiated

procurement provisions of FAR Part 15 are normally resolved

through the conduct of discussions.248  When award without

discussions is contemplated, contracting officers must comply

with slightly different procedures. 249 Although the FAR bid

247Id. That it would be unfair to other protesters is
understandable; however, the protester, had it received the
award after a series of three bid verification meetings, would
hardly be in a position to assert a claim for postaward
mistake and would most likely be staring down the barrel of a
termination for default-loaded gun.

24'FAR 15.610(c) (4).

249FAR 15.607(c). For all practical purposes, mistakes in
procurements awarded without discussions are handled like
those for sealed bidding pursuant to FAR 14.406. The National
Defense Authorization Act for FY 1991, P.L. 101-510, § 802,
amending 10 U.S.C. § 2305 (Nov. 5, 1990) deleted the
requirement that awards on initial proposals be made to the
offeror with the "lowest overall cost" for solicitations
issued after 5 March 1991. Contracting officers are now
required to provide notice to prospective contractors as to
whether they contemplate awarding without discussions. If so,
the contracting officer must justify why discussions are
needed prior to conducting discussions. The intent of these
changes are to induce contractors to submit the lowest priced
initial offer as there might not be another chance to change
the offer during discussions. These amendments could result
in a substantial increase in awards without discussions and
will put more emphasis on preaward mistake procedures as
discussions will not normally be available for resolution of
mistakes (absent abuses of the system). See, Cibinic,
Postscript: Award Without Discussions, 5 N & CR ¶ 1 (January
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mistake procedures were developed primarily for use in sealed

bid situations, those same basic procedures have been applied

to negotiated procurements, except where there is a conflict

with negotiated procurement procedures. 250  For example, in

sealed bidding, once the bids are opened the identity of all

bidders and the amount of all bids becomes public

knowledge.25 In glaring contrast are negotiated procurements

where information about other off eror's prices is not released

until after award.25

The basic FAR guidance on disclosure of mistakes before award

in negotiated procurements is found in FAR 15.607. This

subpart reflects the procedures for resolving mistakes in

award without discussions cases and also provides for the

clarification (not "discussions") of "minor informalities or

irregularities and apparent clerical mistakes.",253  I f

discussions are required, the contracting officer is required

to advise the of feror of any deficiencies in its proposa 125

1991).

2"4'See supra note 230.

25'Such information may give a contractor information to
seek relief for a postaward mistake provided it can meet the
rigorous requirements of FAR 14.406-4.

252 As opposed to the closing date for the receipt of
proposals. See FAR 15.610(d) (3) (iii) and FAR 15.413-1(a).

... FAR 15.607(a).

"25FAR 15.610(c) (2) .
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and "attempt to resolve any suspected mistakes by calling them

V to the offeror's attention as specifically as possible without

disclosing information concerning other offerors' proposals or

the evaluation process.''255 In essence, suspected mistakes in

negotiated procurements are disclosed and resolved through

discussions.

C. Disclosure of Deficiencies During Discussions

Providing negative feedback is a task that is almost uniformly

disliked. This is true even more so in the competitive

contractual environment of late when contracting officers must

inform offerors of deficiencies in their proposals, with large

sums of money at stake, and the possibility looming large

that award of the contract may go to a competitor. Such

feedback, in negotiated procurement parlance, is referred to

as the conduct of discussions and is mandated in the vast

majority of instances when awards without discussions are not

appropriate.25 6

When discussions are required, the contracting officer is

vested with a great deal of discretion -- "the content and

255FAR 15.610(c) (4).
256See FAR 15.610(a) & (b). That award on initial

proposals eliminates the need for discussions and obviously
cuts off all grounds for protests concerning the adequacy of
discussions is perhaps the greatest incentive to awarding
without discussions.
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I
extent of the discussions is a matter of the contracting

officer's judgment, based on the particular facts of each

acquisition,"2 57 and requires the contracting officer to

(1) Control all discussions;

(2) Advise the offeror of deficiencies in its
proposal so that the offeror is given an
opportunity to satisfy the Government's
requirements;

(3) Attempt to resolve any uncertainties concerning
the technical proposal and other terms and
conditions of the proposal;

(4) Resolve any suspected mistakes ... without
disclosing information concerning other offerors'
proposals or the evaluation process; and

(5) Provide the offeror a reasonable opportunity
to submit any cost or price, technical or other
revisions to its proposal that may result from the
discussions.258

The rules appear straightforward, but application by

contracting officers and interpretation by the Comptroller

General indicate otherwise.2 59

257FAR 15.610(b).

25FAR 15.610(c). FAR 15.610(d) prohibits conduct that
could result in technical leveling, technical transfusion and
auctions. These areas are discussed in Chapter IV.A. below.

59The following is a sample of some recent Comptroller
General decisions in this area. The requirement for
discussions is satisfied by advising offerors in the
competitive range of deficiencies in their proposals and
affording them the opportunity to satisfy Government
requirements by submitting a revised proposal. Advanced
Systems Technology, Inc.; Engineering and Professional
Services, Inc, B-241530, & B-241530.2, 91-1 CPD ¶ 153 (1991).
Agencies need not discuss every element of a technically
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acceptable proposal that has received less than a maximum
score. Id. Contracting officers must "lead offerors into the
areas of their proposals that require amplification."
National Academy of Conciliators, B-241529, 91-1 CPD 1 181
(1991). It is not necessary that the agency provide
information to the contractors in any specific manner or form
as long as it communicates the deficiency. Xerox Corporation,
B-241554, 91-1 CPD ¶ 171 (1991). The agency must impart
enough information to the contractor to give it a fair and
reasonable opportunity to identify and correct deficiencies in
its proposal in the context of the procurement. AMTEC, Inc.,
B-240647, 90-2 CPD ¶ 482 (1990). Discussions are not
meaningful if the Government misleads an offeror or conducts
prejudicially unequal discussions. Isometrics, Inc., B-
239007.3, 90-2 CPD ¶ 353 (1990). Even if the misleading was
inadvertent, the agency should reopen discussions with all
offerors. Id. If the specifications and the RFP instructions
are detailed in nature the agency may not be obligated to
conduct all-encompassing discussions and point out every
evaluated weakness in a proposal. Morrison-Knudsen Company,
Inc., B-237800.2, 90-1 CPD ¶ 443 (1990). Decisions finding
discussions inadequate: Advanced Systems Technology, supra
(adequacy of questions challenged); Xerox Corporation, supra
(contracting officer misled contractor by treating reliability
as an issue of warranty -- no impact on contractor);
Isometrics, Inc., supra (contractor was told its rent had to
include cost of specials when agency intended to pay); Jaycor,
B-240029.2 et al., 90-2 CPD 1 354, (1990) (agency failed to
raise evaluator's concern with contractor's proposal to use
active duty military personnel); Morrison-Knudsen, supra
(three areas labeled as deficiencies were not mentioned or
even hinted at during discussions); Questech, Inc., B-236028,
89-2 CPD 1 407 (1989) (agency failed to disclose downgrading
of proposal due to shortcomings in its technical approach --
not prejudicial); Besserman Corporation, B-237727, 90-2 CPD
191 (1990) (protest sustained where proposal was eliminated
from a competitive range of two for deficiencies that were
discovered post-BAFO and never discussed); and Microlog Corp.,
B-237486, 90-2 CPD 1 (1990) (post-BAFO discussions not
conducted with any other offeror in the competitive range).
Decisions finding discussions adequate: National Academy of
Conciliators, supra (defect in technical approach not
considered to be a "significant weakness"); AMTEC, supra (Army
asked three times for additional information on travel costs);
InterAmerica Research Associates, Inc., B-237306.2, 90-2 CPD
¶ 293 (1990) (suggested question by evaluator not used;
rather, actual question used much less clear but put offeror
on notice); A.T. Kearney, B-237731, 90-2 CPD ¶ 305 (1990)
(failure to identify two key employees in discussions on
personnel availability sustained); and Maytag Aircraft
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This subject has been popular of late as evidenced by a number

of excellent articles. 26 Just what is it that the agency is

required to disclose to a prospective contractor during

discussions? The FAR states they are to be informed of

proposal "deficiencies" so that they have "an opportunity to

satisfy the Government's requirements."2 61

Professor Nash's recent interest in this area focused on the

distinction between "deficiencies" and "weaknesses.1"62  From

a purely common sense standpoint, it seems clear that a

deficiency is something that keeps a proposal from meeting

minimum standards (in either one area or overall), and a

weakness is something that while acceptable, could be improved

upon, but nonetheless does not fall below what is required to

"satisfy the Government's requirements." The FAR definitions

of "deficiency"2 63 and "discussion''2 6 offer little help, but

Corporation, B-237068.3, 90-1 CPD ¶ 430 (1990) (extensive

written and oral discussions adequate).
260See Nash, Written or Oral Discussions: Is There a

Difference Between "Weaknesses" and "Deficiencies," 5 N & CR
1 35 (June 1991); Schnitzer, Discussions in Negotiated
Procurements, Briefing Papers 91-4, (March 1991); and Robison,
Remedies for Defects in Competitive Procurements, a thesis
presented to the National Law Center of The George Washington
University in partial satisfaction of the requirements for an
LL.M. degree in Government Procurement Law (September 1990).

26tSee supra note 258.

2 2See Nash, supra note 260.
263FAR 15.601.

2MId.
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read in concert with FAR 15.610(c)(2) indicate that

contracting officers must discuss deficiencies which render a

-cproposal inadequate to meet the Government's requirements and

the deficiency must involve information essential for a

determination of proposal acceptability. Conversely, if the

matter does not cause the proposal to fail to meet Government

requirements or if it involves information that is not

necessary to determine if the proposal is acceptable, then it

is a mere weakness.265

Having sorted out the difference between a weakness and a
deficiency and having established the duty of the contracting

officer to disclose the latter but not the former, there is

yet one more layer of confusion to add and that concerns the

discretion of the contracting officer. The paragraph

preceding the mandate for discussions states that the

contracting officer may exercise judgment as to the extent and

265Professor Nash's research (supra note 260) indicated
that the Comptroller General uses the terms "deficiencies",
"weaknesses" and "excesses" interchangeably. As he points
out, there are no cases shedding light on a definition of
"excesses." His research did demonstrate a dichotomy in
Comptroller General decisions. On the one hand there are the
"general cases" that use "deficiency" and "weakness"
interchangeably. Such cases, he found, are usually decided by
looking to see if the contracting officer made a sincere
effort to discuss the areas that led to reduced evaluation
scores. On the other hand, there are "specific cases" which
tend to differentiate between "deficiencies" and "weaknesses"
-- the result being almost uniform that if the agency calls
it a weakness, it need not be discussed.
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content of the discussions, 26 presumably even if the issue

involves a matter that rises to the level of a deficiency!

In effect, this is purely and simply a contracting officer

problem. The contracting officer is in total control and it

is his or her discretion and judgment that will either prevent

or precipitate a protest.267  Provided leveling, transfusion

or auctions are not factors, there is little reason for a

contracting officer not to disclose as much information as

possible. After all, the FAR does not proscribe the

discussion of "weaknesses.', 26 Professor Nash states that

the FAR is void of any distinction between a deficiency and a

weakness absent a passing reference to "weaknesses" in FAR

2 "FAR 15.610(b).

267The reality is that contracting officers are going to
make mistakes. See Dowty Maritime Systems, Inc.; Resdel
Engineering Division, B-237170 & B-237173 90-1 CPD 1 147
(1990). In that case the contracting officer advised the
contractor on 25 July that it was in the competitive range and
initiated discussions; however, the technical evaluation of
Dowty's proposal had not yet been completed and when it was
(on Sep. 7th), it was deemed unacceptable. Dowty protested as
the reasons for it being found technically unacceptable on 7
September were different from the matters discussed on 25
July. In upholding the agency's decision, the GAO found no
prejudice to Dowty. See also, KOR Electronics, Inc., B-
238484, 90-2 CPD ¶ 374 (1990). In that case, KOR received
Hughes' BAFO request from the agency in addition to its own.
KOR was later advised it received the award until Hughes
reminded the contracting officer that it had a lower price.

4 The agency then claimed that no award had been made and
subsequently awarded to Hughes.

2"However, a contracting officer cannot call a
"deficiency" a "weakness" in order to avoid discussions.
Logistics Systems, Inc., B-196254, 80-1 CPD 1 442 (1980).

95



15.610(d) concerning technical leveling. 269  However, a very

critical reference to weaknesses appears in the FAR rules on

debrief ings.2 0  Those rule require that

(b) Debriefing information shall include the
Government's evaluation of the significant weak or
deficient factors in the proposal; however, point-
by-point comparisons with other offeror's proposals
shall not be made. Debriefing shall not reveal the
relative merits or technical standing of
competitors or the evaluation scoring. Moreover,
debriefing shall not reveal any information that is
not releasable under the Freedom of Information
Act.... *27

One method contracting officers could use to determine whether

or not to disclose information would be to look down the road

(a very short way) to debriefing. 27  Professor Cibinic wrote

a piece on debrief ings2 73 where he rightfully blasted the

failure of the FAR to adequately address the proper procedures

and the information to be disclosed in the conduct of a

debriefing. He states that "[t]he primary purpose of a

debriefing ought to be the explanation of the source selection

2See Nash, 5 N & CR ¶ 35, supra note 260.

"20FAR 15.1003, Debriefing of Unsuccessful Offerors.

"27Id. at 15.1003(b) (emphasis added).

mDebriefings are often how contractors learn of grounds
for protest. See A.T. Kearney, supra note 259. "It was only
after (the agency] ... held a debriefing conference ... that
(the contractor] provided specific support of its allegation
that the discussions were inadequate...." Id.

"3See Cibinic, supra note 41.
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decision ... demonstrati[ng) that the selection decision

complies with the statutes, regulations and solicitation."24

Thus, if a contracting officer would be uncomfortable

debriefing the particulars of such matters as they relate to

an unsuccessful offeror's proposal, then perhaps that matter

should have been disclosed during discussions, whether it is

called a deficiency or a weakness.27 Not only would this

practice have the effect of making discussions more meaningful

and eliminating some grounds for protests, it would also make

the debriefing process somewhat less painful as offerors would

have had some prior notice as to where their proposal was

lacking. Professor Nash hits the mark when he asks, "(a]fter

all, if we believe that the competitive process is best served

by agencies helping offerors improve their proposals, why not

be forthright in disclosing all of the areas where the

original proposal has been downgraded?"' 276

Finally, while there is no requirement to repeatedly request

price verification when mistakes are suspected, there is no

limit on the amount of contacts where the Government is

"'Id. (emphasis in original).
77Protesters have a natural tendency to consider a

debriefed weakness to be a deficiency and use it as ammunition
for a protest. By disclosing even weaknesses during
discussions, it eliminates this arrow from their quiver.

V6See, Nash, supra note 260.
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concerned that a offer may be too low. 277  In Byrne

Industries, Inc. just two days prior to the close of offers,

"an Army contracting specialist telephoned Byrne and advised

the firm that its price was very low and should be reviewed

carefully.'128  Byrne raised its prices per unit by $.195

which resulted in award to another contractor. Byrne

protested, asserting that the telephone call coerced and

misled it into raising its prices when it had confirmed its

price on two earlier occasions. The GAO looked carefully at

the surrounding circumstances and denied the protest since

Byrne's original price was lower than any other price

previously paid for the product and an earlier contractor had

gone bankrupt producing the items at an even greater cost.

Byrne Industries, Inc. stands for the proposition that

repeated contacts with contractors in the verification process

are acceptable provided a mistake is suspected and well

illustrates the application of the "damned if you do, damned

if you don't" cliche in Government contracting -- the

Government walks a fine line between informing contractors of

suspected mistakes and communicating too much with prospective

contractors.

Y"Byrne Industries, B-239200, 90-2 CPD ¶ 122 (1990),

citing Pamfilis Painting, Inc., supra note 237.

17Id.
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D. Disclosure of Audit Reports

Ostensibly, audit reports should be treated much the same as

preaward surveys and generally the information ought to be

disclosed. There are not many cases in the area of audit

reports and what little case law there is weighs surprisingly

heavy in favor of nondisclosure. Indeed, it is a rarity when

the United States Supreme Court decides a case that makes

inroads into federal procurement law, but it did so recently

in this area in a FOIA opinion.2 9  In John Doe, the DCAA

conducted an audit 280 and took issue with the accounting of

$4.7 million worth of costs. The contractor responded to a

letter from the DCAA in 1978 and heard nothing further on the

matter until 1985 when the United States Attorney for the

Eastern District of New York initiated an investigation into

alleged fraudulent practices by the contractor. In 1986, a

subpoena was issued to the contractor requiring production of

documents relating to the allowability of the costs that were

at issue in 1978. Seven months later, the contractor

submitted a FOIA request to the DCAA for any documents "that

27John Doe Agency v. John Doe Corp., 110 S. Ct. 471

(1989).

280 It is not clear from the opinion if the award was

conducted preaward or postaward. This is of no matter as the
agency will typically claim exemption under (b)(5) as all
audit reports are predecisional -- used either as a basis to
award the contract or as a basis to evaluate an equitable
adjustment or a claim. If the agency claims exemption under
(b)(7) both preaward and postaward audits are exempt.

99



(were] related in any way to the subject matter" of the

earlier correspondence.2 8 1 Two days after the DCAA denied the

request [citing FOIA exemptions (b)(7)(A) & (E)], the

documents were transferred to the Federal Bureau of

Investigation (FBI) which subsequently denied another FOIA

request [citing exemption (b) (7) (A)]. The contractor filed

suit in District Court which sustained the agency

determination. The Circuit Court reversed 28 2 holding that the

records were not exempt from disclosure under exemption (b) (7)

as the records were not compiled for law enforcement purposes

as the records were compiled seven years before the criminal

investigation began. On appeal, the Supreme Court reversed

the Circuit Court, holding that the agency did not have to

disclose the information. 213  The Court found that "the

Government has the burden of proving the existence of such a

compilation for such a purpose,'' 28 and that the words

"compiled for law enforcement purposes" does not mean

"originally compiled for law enforcement purposes," and that

"documents need only to have been compiled when the response

281See supra note 279 at 473.

282 John Doe Corporation v. John Doe Agency and John Doe
Government Agency, 850 F.2d 105 (2d Cir. 1988).

283See supra note 279 at 478.
21Id. at 475.
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to the FOIA request must be made. 11285 The Court I s conclusion

that 11(t]he statutory provision that records or information

must be 'compiled for law enforcement purposes' is not to be

construed in a nonfunctional way" led to strong dissents by

296Justices Stevens, Scalia and Marshall.

At the same time the United States District Court was deciding

a similar case and came to the same conclusion as did the

287Supreme Court in John Doe . In Jowett, the contractor

211 Id. at 476. The Court acknowledges that this may raise

"a question about the bona fides of the Government's claim

that any compilation was not made solely in order to defeat

[a) FOIA request." Id.

2"Id. at 478.

287joWett, Inc. v. The Department of the Navy, 729 F.Supp.

871 (D.D.C. 1989) . By no means was the district court

decision a coincidence -- the court has a solid history of

withholding federal procurement information in the face of

FOIA requests under similar facts. See Lasker-Goldman Corp.

V. General Services Administration, 28 CCF 1 81,103

(contractor not entitled to a copy of its draft audit report

under FOIA as exemption (b) (5) applies -- exemption not waived

by unauthorized leak to the press). See also, Raytheon

Company v. The Department of the Navy, 35 CCF 1 75,609 (D.D.C.

1989) where the contractor submitted a FOIA request for inter

alia, audit reports, working papers analyzing the financial

impact of defective cost and pricing on the contracts, and

documents summarizing agency positions regarding the audit.

Id. at 82,301. The court concluded that the materials were

exempt under (b) (7) as at the time the records were made, the

DCAA had already begun to investigate the contractor. Id. at

82,302. The court was not concerned with whether the

documents were originally compiled for law enforcement

purposes, rather the test is whether, at the time of the FOIA

request, the records were part of an investigatory file and

release of the information might compromise the investigation.

Id. The Government successfully argued that

(D]isclosure of the requested documents would

enable plaintiff to interfere with the ongoing
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submitted a FOIA request for disclosure of audit reports

relating to its assertion of a $698,488 equitable adjustment.

The Navy released parts of the audits but redacted substantial

portions claiming exemption under (b) (5). The court held that

not only were the audit reports predecisional, but would

remain nonreleasable unless the agency incorporated the

information into a final decision.

investigation by altering or destroying other
documents in its file which have not yet been
subpoenaed by the government through various
tactics, i.e., coaching witnesses based on their
knowledge of what the government knows and the
general direction of the investigation; devising
fraudulent explanations of its actions to cover up
any misconduct; and intimidating Raytheon employees
who might have given interviews to government
agents in order to discourage future cooperation
with the government. Furthermore ... release of
the documents could indicate the type of
enforcement proceeding the government is
contemplating (i.e., civil, criminal, or
administrative), the nature of the charges it might
file, and the government's estimation of its
damages, which could be particularly valuable to
Raytheon in the event of settlement negotiations.

Id.

See also Gould, Inc. v. General Services Administration, 688
F.Supp. 689 (D.D.C. 1988) where at issue was the release
pursuant to a FOIA request by the contractor of two postaward
audit reports. The court held that the "present inclusion of
these audit reports in the investigatory record or file is the
result of the natural and legitimate progression of materials
underlying a routine audit--after that audit uncovered
potential criminal wrongdoing--to a law enforcement file."
Id. at 703 (footnote omitted).

Raytheon and Gould seemed to give contractors the opportunity
to request, pursuant to the Freedom of Information Act, audit
reports and receive them provided no investigation had begun.
This option was foreclosed by Jowett and John Doe.
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Jowett is of great import for two reasons. First, it comes to

the wrong conclusion and second, it addresses a major

underlying theme of this paper -- the effect of the disclosure

of information on the agency/contractor relationship. Taking

the latter first, the court states

At bottom, Jowett's complaint is that it is not in
an equal negotiating position with the Navy
contracting officer.... Although Jowett may be at
somewhat of a competitive disadvantage in trying to
obtain an adjustment of its contract from an entity
that has information to which Jowett does not have
access, this situation is created not by the FOIA,
but by virtue of the particular relationship
between a government contractor and the contracting
agency as well as the law governing equitable
adjustments.2"'

Incredibly, the very next sentence of the opinion states:

"Jowett's interpretation of Exemption 5 would destroy the

delicate balance of the government contractor/contracting

agency relationship.''28 9  The court obviously views this

"delicate balance" as one not so precariously tipped in favor

of the Government and where release of the documents might

level the playing field. 2•

29sJowett, supra note 287 at 876 (emphasis added).
289Id. (emphasis added).

2Agencies do, after all, have great authority to audit.
See e.g., Inspector General Act of 1978, 5 U.S.C. App. SS 1-
11; United States of America v. Newport News Shipbuilding and
Drydock Company, 837 F.2d 162 (4th Cir. 1988) (Newport News
I); and United States of America v. Newport News Shipbuilding
and Drydock Company, 862 F.2d 464 (4th Cir. 1988) (Newport
News II); DCAA's Access to Records, A Report by the Special
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Turning now to the correctness of the court's decision to

withhold the audit report, the court contends that "[(forcing

the Navy to provide Jowett with the auditor's opinions and

recommendations, and the criteria used in arriving at

questioned costs, before the contracting officer has made a

final decision on Jowett's claim for an equitable adjustment

would greatly interfere with the contracting officer's

decision-making process.",29
1 Unfortunately, the court fails

to say just exactly how it would interfere. This was a case

of making cost allowance determinations -- the allowability of

which is set forth with great particularity in the FAR and

addressed in countless boards of contract appeals decisions.

There was not much room for "deliberation" and the reports

should have been released.

Professor Cibinic has also taken the position the decisions in

John Doe and Jowett are "wrong" and "encourage secrecy where

frankness and openness are called for.'' 2• It has been his

experience that most contractors get a copy of the audit

report from the contracting officer so all issues raised by

Committee on Audit Activity and Access to Records of the
American Bar Association Section of Public Contract Law
(1989); West and Kassel, Access to Contractor Records/Edition
I, Briefing Papers 88-5 (April 1988); and Schnitzer, Access to
Contractor Records II, Briefing Papers 79-6 (December 1979).

29 'Jowect, supra note 287 at 875.

2See Cibinic, 4 N & CR 1 21 supra note 191.
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the contractor can be considered.2 93 He states three reasons

why audit reports should be released: (1) giving contractors

copies of their audits will not inhibit DCAA auditors from

"truth in auditing;" (2) disclosure will facilitate

negotiations, a preferable alternative to litigation; and (3)

release will have no impact on criminal investigations.2

Professor Cibinic's last point warrants a comment. Although

as he puts it "we have never seen the harm in permitting a

potential defendant to respond to the charges and construct a

defense," 2'5 that is only part of the issue. As noted above

in Gould, Inc. 2 • and Raytheon Company2 • other considerations

exist, such as not inhibiting witnesses from granting

interviews as their names may wind up in the report and if the

contractor has committed fraud, it is possible that a

293Id.

2Id. Professor Cibinic cites to the DCAA Contract Audit
Manual, DCAAM 7640.1 (January 1990) and states that the DCAA
is typically not a "shrinking violet" about disclosing audit
reports and that incurred cost and functional/operational
audits are normally distributed directly from the DCAA to the
auditee. Id. Although the DCAA's policy does in fact lean
toward disclosure, the DCAAM states that "reports on incurred
cost submissions, functional reviews, and special reports ...
will not be furnished to the contractor ... audited ...
without specific direction by the cognizant contracting
officer .... DCAAM 7640.1, ¶ 10-206.2 (a) (January 1991)
(emphasis added).

293id.

2"See supra note 287. In this case, the documents
contained the names of witnesses, sources of information, and
documents provided by these sources.

1Id.
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contractor might destroy or alter files to cover its criminal

tracks.

The FAR provides limited guidance on the contents of preaward

audits:

(a)(1) When cost or pricing data are required,
contracting officers shall request a field pricing
report (which may include an audit review by the
cognizant contract audit activity) before
negotiating any contract or modification resulting
from a proposal in excess of $500,000, except as
otherwise authorized under agency procedures,
unless information available to the contracting
officer is considered adequate to determine the
reasonableness of the proposed cost or price ....

(2) Field pricing reports are intended
to give the contracting officer a
detailed analysis of the proposal, for
use in contract negotiations ....

(e) The audit report shall include the following:
(1) The findings on specific areas
listed in the contracting officer's
request.
(2) An explanation of the basis and
method used by the offeror in proposal
preparation.
(3) An identification of the original
proposal and of all subsequent written
formal and other identifiable submissions
by which cost or pricing data were either
submitted or identified.
(4) A description of cost or pricing
data coming to the attention of the
auditor that were not submitted but that
may have a significant effect on the
proposed cost or price.
(5) A list of any cost or pricing data
submitted that are not accurate, complete
and current and of any cost
representations that are unsupported.
When the result of deficiencies is so
great that the auditor cannot perform an
audit or considers the proposal
unacceptable as a basis for negotiation,
the contracting officer shall be orally
notified so that prompt corrective action
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may be taken, as provided by FAR 15.805-
5(d). The auditor will immediately
confirm the notification in writing,
explaining the deficiencies and the cost
impact on the proposal.
(6) The originals of all technical
analyses received by the auditor and a
quantification of the dollar effect of
the technical analysis findings.
(7) If the auditor believes that the
offeror's estimating methods or
accounting system are inadequate to
support the proposal or to permit
satisfactory administration of the
contract contemplated, a statement to
that effect.
(8) A statement of the extent to which
the auditor has discussed discrepancies
or mistakes of fact in the proposal with
the offeror.

(f) The auditor shall not discuss auditor
conclusions or recommendations on the offeror's
estimated or projected costs with the offeror
unless specifically requested to do so by the
contracting officer.

(h) If any information is disclosed after
submission of a proposal that may significantly
affect the audit findings, the contracting officer
shall require the offeror to provide concurrent
copies to the appropriate field office .... 98

This FAR provision seems to encourage disclosure and

discussion of adverse findings with the offeror, and is

consistent with the DCAAM in that audit information is best

released through the contracting officer to the contractor.

Paragraph (h) even goes so far as to impose on the contractor

and the contracting officer a duty to continue disclosure of

matters that may impact the audit findings.

2"FAR 15.805-5, Field Pricing Support (emphasis added).
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As is probably apparent, this is a very muddled area. On the

one hand the logic of disclosure has been lost on even the

U.S. Supreme Court. With luck, Professor Cibinic's hope that

the DCAA will not alter its practice of disclosure may be

coming true as there have been no more recent cases on this

matter than those cited. On the other hand, if contracting

officers want to play hardball, they are free to use the FOIA

exemptions to exclude the disclosure of audit reports.
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IV. Disclosure of Information Pertaining to Com eting
Contractors

By design and law the federal procurement system promotes

competition. A natural byproduct of this competition is that

contractors will do whatever is necessary to gain and maintain

the competitive edge in their area of expertise, and the

gathering of information is the linchpin to success. As a

result, contractors will push the federal procurement system

in any way possible to get the information they believe they

need. In addition to the Trade Secrets Act, 2W the Freedom of

Information Act,3 and the Procurement Integrity Act3' cases

there are a number of instances where the Government is in

control of confidential or proprietary information provided by

a prospective contractor, that, if compromised, might

eliminate or compromise its competitive edge. In this

chapter, a few of these areas will be discussed.

A. Auctions, Technical Transfusion and Technical
Leveling

This is one area that has generated a significant amount of

litigation before the Comptroller General, the courts and the

2918 U.S.C. S 1805.

3See 5 U.S.C. S 552 and Cibinic, Freedom of Information
Act: Tool For Industrial Espionage?, 2 N & CR 1 36 (June
1988)

30141 U.S.C. S 423(b) (3).
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General Services Administration Board of Contract Appeals

(GSBCA). The status of the law in this area has been

extensively documented of latew and the discussion here will

center on only the most controversial issues and recent cases.

1. Auctions

Examples of auctions include

(i) Indicating to an offeror a cost or price that
it must meet to obtain further consideration;

(ii) Advising an offeror of its price standing
relative to another offeror (however, it is
permissible to inform an offeror that its cost or
price is considered by the Government to be too
high or unrealistic); and

(iii) Otherwise furnishing information about other
offerors' prices.3

Auctions are prohibited as they "(1] can give price or cost a

disparate importance in relation to its assigned weight in the

evaluation criteria in the RFP ... (2] dilute competition

"2For an excellent and exhaustive article in this area,
see Feldman, Traversing the Tightrope Between Meaningful
Discussions and Improper Practices in Negotiated Federal
Acquisitions; Technical Transfusion, Technical Leveling, and
Auction Techniques, 17 Pub. Cont. L.J. 21 (1987). See also
Nash, Technical Leveling: Confusion and Clarification, 1 N &
CR 1 2 (January 1987) and Nash, Postscript: Understanding the
Meaning of "Technical Leveling," 4 N & CR ¶ 62 (November
1990).

"•FAR 15.610(d)(3) and Space Communications Company, B-
223326.2 & B-223326.3, 86-2 CPD 1 377 (1986).
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because they can deprive the offeror with the lowest price or

cost of a legitimate competitive edge in the acquisition ...

(and] [3] can lead to a prejudicial inequality of treatment

between offerors.''m

There is nothing inherently illegal about auctions in

negotiated procurements,3 and, under some circumstances,

auctions are sanctioned.

(T]he possibility that a contract may not be
awarded based on true competition on an equal basis
has a more harmful effect on the integrity of the
competitive procurement system than the fear of an
auction. The statutory requirements for
competition take primacy over the regulatory
prohibitions of auction techniques.3 6

While this may be true, the results are often not often

appreciated by protesters, 307 and the goal of protecting the

3See Feldman, supra note 302 at 247.

mSperry Corporation, B-222317, 86-2 CPD ¶ 48 (1986).

3'Id.

"7See, e.g., Cubic Corporation--Request for
Reconsideration, B-228026.2, 88-1 CPD ¶ 174 (1988) where it
was determined that the risk of an auction was secondary to
the preservation of the competitive procurement system, even
where it meant reopening discussions and a new round of BAFOs
after a competitor's price had been disclosed. See also,
FCC.O&M, Inc., B-236810.2, 91-1 CPD ¶ 26 (1990) -- even in
cases where the potential for an auction exists, the GAO has
balanced the integrity of the procurement system against the
potential harm that may be caused by an auction. FCC.O&M
involved a protest by a competitor, Sterling, which protested
an ambiguity in a solicitation manning requirement on a
solicitation for which FCC.O&M was the low offeror. Having
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integrity of the procurement system is noble provided

prospective contractors are not driven away from doing

business with the Government because of these types of

decisions. One recent decision may even require an offeror

desiring to continue to participate in the reopening of a

procurement to disclose its price." The Federal Circuit,

while acknowledging such disclosure violated the FAR

prohibition on auctions, held that when such a violation is

balanced against the Competition in Contracting Act's

requirement for full and open competition, 3 9 disclosure is

not improper.3"0

Sometimes what could be a very difficult situation is made

determined that the protest was based on legitimate grounds,
the agency issued an amendment, rendering the protest moot.
Upon withdrawal of Sterling's protest, the contracting officer
sent both Sterling and FCC.O&M a letter advising them that the
amendment had been issued. Attached to each letter was a copy
of the contracting officer's "Statement of Facts and Findings"
which listed FCC.O&M and its proposed prices as well as
Sterling's. FCC.O&M then protested that any reopening of
discussions would be an impermissible auction. The
Comptroller General held that "preserving the integrity of the
competitive system through reopening discussions clearly takes
precedence over the risk of an auction due to disclosure of
the offeror's prices." Id. citing Contact Int'l Corp., B-
237122.2, 90-1 CPD 1 481 (1990). The GAO also considered the
facts that the revision to the manning requirement and a
shortening of the performance period would necessitate price
revisions, thereby lessening the impact of the disclosure.

mNCR Corporation v. United States, 9 FPD 1 131 (Fed.

Cir. 1990).

"9P.L. 98-369, 98 Stat. 1175 (July 18, 1984).
3M°NCR Corp., supra note 308.
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easier with the help of the competing contractors. For

example, where an awardee's BAFO has been disclosed and the

contract is recompeted, the agency may ask other offerors to

disclose their BAFO in order to eliminate any unfair

advantage. 31 1 In Sperry Corp., the agency awarded a contract

to Sperry, but in the course of preparing for a debriefing

with a losing contractor, the agency detected an error,

necessitating recompetition. Here, because Sperry's total

contract and option prices had been disclosed, the other

offerors agreed to disclose theirs. The GAO did not consider

this an auction as an auction is the "indicating of one

offeror's price to another offeror during negotiations.'' 312

But even when an agency tries to do right, things go wrong.

For example in Honeywell, Inc., 313 the Navy awarded a contract

to Honeywell, and after an agency level protest was sustained,

the Navy decided to amend the RFP and reopen the competition.

In the meantime, the diligent contracting officer had promptly

and properly sent out to all unsuccessful offerors the

required notice of award to Honeywell which included

Honeywell's price. Having lost the recompeted award,

Honeywell protested, alleging an auction. The Comptroller

General held that since Honeywell knew the initial award was

3 1t Sperry Corporation, B-222317, 86-2 CPD 1 48 (1986).
312Id. (emphasis added).

313B-231365.2, 88-2 CPD 1 550 (1988).
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canceled and that the FAR required the notice be sent to

unsuccessful offerors, its protest after a competitor won the

award was untimely.3t 4

Often regardless of whether information is disclosed or

withheld a protest will ensue. As proof that some contractors

will take every advantage of the system, consider the case of

ACR Industries, Inc.3t 5 In this case the Comptroller General

rightfully denied a protest wherein the protester alleged an

improper auction since its second round BAFO was disclosed to

a competitor when, in fact, the protester had the first round

BAFO of its competitor!

2. Technical Transfusion

Technical transfusion is the "Government disclosure of

technical information pertaining to a proposal that results in

improvement of a competing proposal.",316  To establish

3t4The case could have been decided on the principle that
revealing the price of an "ongoing" contract does not give
rise to an auction -- Bethlehem Steel Corp., Baltimore Marine
Division; The American Ship Building Co., Tampa Shipyards,
Inc., B-231923 & B-231923.2, 88-2 CPD 1 438 (1988) and Pantel
Associates, B-230793, 88-1 CPD ¶ 581 (1988) -- or that there
was no disclosure during negotiations. Sperry Corp., supra
note 311.

3'5B-235465, 89-2 CPD ¶ 199 (1989).
316FAR 15.610(d)(2) and Space Communications Company,

supra note 303.
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transfusion, the contracting officer must have either directly

or indirectly disclosed an offeror's technical approach to a

competitor.31 7 The bulk of the cases involving disclosure of

competitive information to competing contractors results

either from inadvertence"' or from criminal activity.31 9  If

such information is released, the question then becomes

whether or not there has been any prejudice. If not, the

317Northwest Regional Educational Laboratory, B-222591.3,
87-1 CPD ¶ 74 (1987), citing TEK, J.V. et al., B-221320, 86-1
CPD ¶ 365 (1986).

31See Computer Sciences Corp., B-231165, 88-2 CPD 1 188
(1988) (support contractor had access to development
contractor's engineering change proposals and its labor,
overhead, and general and administrative rates as well as
other sensitive data. Both contractors were now competing for
award of a follow-on support contract. The Comptroller
General denied the development contractors' protest as there
was no indication the disclosure was due to anything but
inadvertence and there was no evidence that the information
was used; curiously, however, following an in camera review of
the protest, the GAO refused to exclude the support contractor
as it would have a significant impact on competition).

319See, e.g., some recent Ill Wind cases: Compare the
result in Litton Systems, Inc., B-234060, 89-1 CPD ¶ 450

4 (1989) (protest sustained where protester was within a
competitive range of two) with Aydin Corp., B-2320003, 88-2
CPD 1 517 (1988) and Comptek Research, Inc., B-232017, 88-2
CPD 1518 (protests denied as not within the competitive range
and no evidence awardees received any source selection
sensitive information). The GAO in Comptek Research, Inc.
clearly found that the record "indeed contains evidence of
possible disclosure of source selection information," but in
Litton Systems, Inc., states that in Comptek Research, Inc.,
and Aydin Corp. "there was no evidence that the awardees
improperly received any source selection information." There
is no way to explain this difference, but the end result can
best be pinned on the number of offerors in the competitive

range.
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protest will be denied.320 If there has been prejudice, then

you need to ask if the integrity of the competitive system

outweighs the prejudice to the protester. The Comptroller

General places great weight on the integrity of the

procurement system, often overriding the concerns of the

parties. For example, the GAO has held that despite the fact

that a protester's technical formula and prices were revealed

to its competitors by the agency in the course of award and

the protest process, "the importance of correcting the

improper award through further negotiation overrides any

possible competitive disadvantage accruing to [the contractor]

by the disclosures."
32'

In another case, the Comptroller Geneial stated that concerns

about technical leveling and transfusion do not overcome the

need to remedy a procurement that was not fully and openly

competed.3 2  Following award on initial proposals and a

debriefing, the debriefed contractor protested that the

awardee's offer was unbalanced, prompting the agency to hold

320There is no remedy for improper disclosure of
confidential information if there is no affirmative showing
that the contractor was competitively prejudiced. Management
Services, Inc., B-184606, 76-1 CPD ¶ 74 (1976).

32 1Norden Systems, Inc.; Sperry Marine, Inc.; Department
of the Navy--Reconsideration, B-227106.3, B-227106.4, & B-
227106.5, 87-2 CPD ¶ 367 (1987) citing Harris Corp., B-204827,
82-1 CPD ¶ 274 (1982).

32Pan Am Support Services, Inc.--Request for
Reconsideration, B-225964.2, 87-1 CPD 1 512 (1987).
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discussions. The GAO found that such action was appropriate

as there was no evidence that the debriefing included any

specifics on the awardee's proposal.

There are times when the Government is caught between two

competing contractors. One recent case3 23 offers an

interesting example. Two weeks prior to the date set for the

receipt of offers, a program director from Compliance

Corporation (Compliance) contacted an assistant security

manager of a competing contractor [Eagan, McAllister

Associates, Inc. (EMA)] for a Navy contract. The Compliance

employee sought information concerning a like contract for

which EMA was the incumbent, (1) including proprietary salary

information, (2) whether some EMA employees might like to work

for Compliance if it were to be awarded the contract, and (3)

a list of Government-owned property in use by EMA under a

current contract. A Naval Investigative Service investigation

was initiated that confirmed these facts and even indicated

the EMA security specialist was offered a job with Compliance

if the information was provided. The investigation revealed

that the Compliance employee obtained a written list of the

position descriptions of the EMA employees working on the

current contract as well as the amount of time they had worked

on the contract. When the contracting officer disqualified

32Compliance Corporation--Reconsideration, B-239252.3,

90-2 CPD 1 435 (1990).
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Compliance on the basis of its improper conduct, Compliance

protested. The Comptroller General denied the protest on the

grounds that Compliance in all likelihood had obtained an

114unfair competitive advantage. Compliance argued

unsuccessfully that such conduct was "nothing different than

the aggressive and normal business tactics 025 used in the

private sector on a day-to-day basis and that the end result

is a lower procurement cost to the Goverýpent. GAO rejected

Compliance's assertion that the matter was purely one between

two private parties, finding that such conduct goes to the

very heart of the integrity of the federal procurement system

and that the contracting officers have great discretion to

326protect the Government's interests.

Whether a transfusion argument will succeed may depend on the

type of information disclosed. In one case 121 the agency had

the incumbent contractor complete a Standard Form (SF) 98

("Notice of Intention to Make a Service Contract and Response

to Notice") , a form normally completed by the agency and

submitted to the Department of Labor for wage determinations

3241d. citing Holmes and Narver Servs., Inc./Morrison-
Knudson Servs., A Joint Venture; Pan Am World Servs., Inc., B-
235906; B-235066.2, 89-2 CPD 11 379, alffld, Brown Assocs.
Management Servs., Inc.--Recon., B-235906.3, 90-1 CPD 1 299.

325 Id. (emphasis in original).

3261d. citing FAR 1.602.

327Vinnell Corporation, B-230919, 88-2 CPD 1 4 (1988).
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for service contracts. The SF 98 was then appended to the RFP

for a follow-on contract for which the incumbent was

competing. The incumbent contractor claimed that release of

the form (which included the mix of skills used to perform the

present contract to such a degree that its proposed price

would be compromised) put it at a severe competitive

advantage. The GAO disagreed, holding that this was not such

a case where the protester was so prejudiced by the disclosure

of data which directly revealed the product or service to be

rendered, such that the solicitation had to be cancelled or a

sole source award be made.3 28 Rather, the data here only

reflected one contractor's approach to the work to be done.

Additionally, the Government is not required to disclose

information to a contractor concerning an incumbent

contractor.329 In Master Security, a contractor protested the

fact that the agency refused to release personnel information

concerning the incumbent contractor's work force which the

protester needed to plan his work force if it was awarded the

contract. The Comptroller General held the Government has no

duty to disclose such information to eliminate the incumbent's

competitive advantage absent preferential treatment or some

32sCiting 49 Comp. Gen. 28; Aeronautical Instrument and
Radio Co., B-224431.3, 86-2 CPD ¶ 170 (1986); and Zodiac of
North America Inc., B-220012, 85-2 CPD ¶ 595 (1985).

329Master Security, Inc., B-232263, ¶ 449 (1988).
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other type of unfair action on the part of the Government. 33

As might be expected, disclosure of a contractor's proprietary

data is serious business. JL Associates, Inc. 331 illustrates

that disclosure of proprietary data already made public is not

actionable. Here, the protester was currently within the

first one year option term of a two option contract. In order

to decide whether to exercise the second option, the agency

issued an RFP which set forth the protester's unit prices.

The protester alleged that revealing its option prices was a

disclosure of confidential information. In denying the

protest, the GAO found that in disclosing the prices, there

was neither an impairment to the Government's ability to

obtain like information in the future (as offerors will submit

this information in hopes of getting the contract), nor a

likelihood that release would cause substantial harm to the

protester's competitive position as contract prices are

available pursuant to requests under the Freedom of

Information Act and are required to be disclosed to all

unsuccessful offerees.3 2  The decision did state, however,

that if the disclosure of prices would reveal a contractor's

overhead, profit rates, or multiplier, then the prices need

33id.

33nB-239790, 90-2 CPD 1 261 (1990).

33Id. and FAR 15.1001(c)(iv).
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not be disclosed under FOIA. 313

3. Technical Leveling

Technical leveling is prohibited. It is defined as "helping

an offeror to bring its proposal up to the level of other

proposals through successive rounds of discussion, such as by

pointing out weaknesses resulting from the offeror's lack of

diligence, competence, or inventiveness in preparing the

proposal.,,33

Conceptually at least, it appears that technical leveling and

transfusion are but two sides of the same coin -- that you can

not have one without the other. For example, consider

transfusion which involves the "transmission" of information

from an offeror with a superior proposal to an offeror with an

inferior proposal. When the offeror with the inferior

proposal "receives" the information and makes use of it, its

proposal has risen toward the level of the superior offeror.

Thus, it would be hard to envision a case of actionable

transfusion that did not involve a case of actionable

"333Id. citing Acumenics Research & Technology, Inc. v.
Dept of Justice, 843 F.2d 800 (4th Cir. 1988) and Pacific
Architects and Engineers Inc., 808 F.2d 1345 (9th Cir. 1990).

33FAR 15.601(d)(1) (emphasis added) and Ultrasystems
Defense, Inc,, B-235351, 89-2 CPD ¶ 198 (1989) (no leveling
where discussions merely ascertained what the offeror was
proposing).
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leveling.

Now consider leveling. This involves the "receipt" of

information that brings an offeror's proposal up to the level

of other superior proposals. If the Government discloses

information from a superior offeror's proposal, then there is

obviously also transfusion. Only if the Government "helps" an

offeror without disclosing information from a superior

* offeror's proposal is there leveling without transfusion;

however, rare will be the circumstance where the Government

helps an offeror to bring its proposal up to the level of

other proposals without disclosing information from a superior

offeror's proposal.

Despite this analysis and the language of the FAR there is

authority that the concepts of technical leveling and

transfusion are entirely separate.335  Unfortunately, as

Professor Nash points out,16 someone should tell the

Comptroller General which has stated in one case that "the

procuring activity engaged in technical leveling by disclosing

33STidewater Consultants, Inc., GSBCA 8069-P.R. 85-3 BCA
S18,458 (1985) at 92,725. As authority for this proposition,
the board points to the fact that leveling and transfusion are
set out in the FAR in the disjunctive. Not a compelling
argument.

336See Nash, supra note 302 at 1 N & CR ¶ 2.
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certain aspects of its proposal ... ,3 clearly confusing the

two concepts -- unless, of course, the GAO was viewing the

disclosure from the other side of the coin.

It has been suggested that the technical leveling definition

in the FAR be changed to read

Technical leveling is helping an offeror to bring
its proposal up to the level of other proposals by
coaching or providing solutions or approaches
desired by the agency. 3 8

While this definition solves many of the problems with the

existing FAR definition339 and would be a significant

337 1d. citing Service Ventures, Inc., B-221261, 86-1 CPD
S371 (1986).

338See Nash, supra note 302 at 1 N & CR ¶ 2 and 4 N & CR
1 62.

339 1d. Professor Nash's comment that "coaching" is the
"key issue" has not gone unnoticed -- the Comptroller General
seems to use it as a synonym for leveling. See Virginia
Technology Associates, B-241167, 91-1 CPD ¶ 80 (1991)
(coaching amounts to technical leveling; agency not allowed to
advise protester how to raise the level of its acceptable
offer to the level of the awardee's); Warren Electrical
Construction Corporation, 90-2 CPD ¶ 34 (1990) (no coaching
despite three rounds of BAFOs, two site visits, and requests
for clarifications where purpose was to understand what was
being proposed and where the questions asked by the evaluators
were the same questions asked of all offerors); Development
Alternatives, Inc., B-235663, 89-2 CPD ¶ 296 (1989) (use of
seven standard questions, although not the most direct, were
adequate without causing leveling or coaching); Johns Hopkins
University, B-233384, 89-1 CPD ¶ 240 (1989) (questions
submitted to offerors were such that they could have induced
offerors proposals to go up or down -- no coaching); Runyan
Machine and Boiler Work, Inc., B-227069, 87-2 CPD 1 177 (1987)
(agency letter to awardee even less specific than that to
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improvement, it does not make clear that you can have

technical leveling without transfusion. This can only be done

through the elimination of the reference to "other proposals."

Therefore, suggest it be changed to read

Technical leveling is helping an offeror revise its
proposal by coaching or providing solutions or
approaches desired by the agency.

One further complicating issue in this area involves the

overlap of transfusion and leveling with the requirement that

deficiencies in proposals be disclosed30 and discussions be

meaningful.?4  At issue is the tension between the

requirement to disclose deficiencies and the fear of technical

leveling and transfusion (i.e., protest), which typically

results in the reluctance of contracting officers to fully

discuss deficiencies which can only serve to make a more

effective procurement.? 2  As has been pointed out,

protester -- no coaching); and Flight Systems, Inc., B-225463,
87-1 CPD 1 210 (1987) (no improper coaching where contracting
officer pointed out a deficiency to awardee, followed by a
clarifying amendment to the RFP to which the awardee provided
an acceptable, revised proposal and no successive rounds of
discussions).

mSee supra Chapter III.C.

4'See, Love, Why Can't Discussions Be Meaningful?, 5 N &
CR 1 42 (July 1991).

"' 21d. Mr Love contends that not only will a full
discussion of deficiencies help the Government get what it
wants, but it will also enable contractors to know
specifically what to do to improve their proposal and meet the
Government's needs, rather than by making a "guess." Id.
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contracting officers are overly conservative with what they

discuss -- only one protest has been upheld on the grounds of

technical leveling and none has been sustained on technical

leveling grounds.3 3  There is no simple solution to this

problem as transfusion/leveling and meaningful discussions are

inversely related -- too much discussion may trigger a

transfusion/leveling protest; not enough disclosure of

deficiencies means discussions were not meaningful. To effect

a change in this balance will require a reassessment on the

part of the Comptroller General and the GSBCA34 -- a

reassessment that requires looking beyond the regulatory

language in the FAR and fixing a problem that can make the

system more efficient, effective and productive for both

parties.

B. Contractor Performance Assessment Reports

The release of CPARS data was discussed above-'5 in connection

with releasing that information to the contractor that was the

subject of the CPAR. Is it possible for a competing

contractor to gain access to this information? By regulation,

CPARS data is protected from disclosure by its predecisional

3 3Id. The technical leveling case was Tidewater

Consultants, Inc., supra, note 335.

-Id.

43See supra Chapter III.A.3.
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nature, thus precluding access to such information requested

pursuant to the Freedom of Information Act,3 6 and to the

extent that a CPAR contains any proprietary data (trade

secrets, confidential commercial or financial data), that too,

would not be releasable under FOIA.347 Interestingly enough,

no contractor has ever made a move to obtain access to

information in the CPARS data base pertaining to other

contractors. The reason? Industry likes the system and

contractors undoubtedly do not want to break through this

information barrier to obtain information on another

contractor as that would allow others possible access to their

CPARS information. 34 8

C. Preaward Survey Data

The earlier analysis of preaward survey information focused on

the release of that information to the contractor that was the

subject of the report. The question here is whether or not

one contractor could gain access to this kind of information

from the Government on another contractor.- 9  As discussed

3465 U.S.C. S 552(b) (5).

347Id. at S 552(b) (4).

'Conversations with HQ AFSC/PKCP (Ms Diana Hoag) and
ASD/PKCS (Mr Edward C. Martin) 11 Jun 1991.

349 Note that "although it is possible that the mere
initiation of a preaward survey can ... give rise to the
inference that an offeror's price is not low in relation to
the surveyed offeror, such necessary action of [sic] the part
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above, preaward survey reports are typically not released even

to a contractor that is the subject of the survey; however,

research indicates that there is one recent case that involves

the release of this information to a competing contractor. 3"

Dixon involved the award of firm fixed-price contract to

Dynamic Control Corporation (DCC) for the development and

production of the Harpoon Interface Adapter Kit (HIAK), an

interface unit which allows the Air Force to utilize F-16

aircraft to launch AGM-84 Harpoon missiles.35' The

Comptroller General found that

Upon learning of the November 21, 1990 award to
DCC, Dixon requested a copy of DCC's preaward
survey from the agency under the Freedom of
Information Act. The survey, performed by the
Defense Contract Management Area Office (DCMAO),
Hartford, Connecticut, recommended against award to
DCC based on DCC's "inability to provide a tailored
version of DOD-STD-2167A and 2168 at the time of
the preaward survey." The survey also noted that
DCC has been operating under "method C" corrective
status since August 1989, but has made substantial
progress and is in the process of resolving
remaining problems. After receiving a copy of the
survey, Dixon filed its protest. Mirage learned of
DCC's negative preaward survey from Dixon, and
filed a similar protest.35 2

of the government does not constitute an auction. The B.F.
Goodrich Co., B-230674, May 18, 1988, 67 Comp. Gen. __, 88-1
CPD 1 471." Braswell Shipyards, Inc., B-233287 & B-233288,
89-1 CPD 1 3 (1989).

3 '*D.K. Dixon & Co.; Mirage Systems, B-242502 & B-

242502.2, 1991 U.S. Comp. Gen. LEXIS 479, April 19, 1991.

"351Id.

352Id. (footnotes omitted; emphasis added).
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A review of the protest file in this case reveals that DCMAO

reported its findings in detail in the survey regarding the

following areas of DCC's operations: plant facilities;

materials and purchased parts; the number and source of

employees; union affiliations; current workload breakdowns;

production capabilities; quality assurance; company

organization; program organization; manufacturing

organization; and financial capabilities (in specific dollar

amounts).s The matter of concern is not that the documents

were released, but who received them. Surely, DCC should be

entitled to a copy of its preaward survey report (albeit

without recommendations) under the Freedom of Information

Act 35, however, this type of information should never have

been released without substantial redaction to a competing

contractor.355  Further damage was done when Dixon released

"313The preaward survey information attached to the protest
file included the following forms prescribed by the FAR: FAR
53.301-1403 [Preaward Survey of Prospective Contractor
(General)]; FAR 53.301-1405 (Preaward Survey of Prospective
Contractor Production); FAR 53.301-1406 (Preaward Survey of
Prospective Contractor Quality Assurance); and FAR 53.301-1408
(Preaward Survey of Prospective Contractor Accounting System).

3 Recall the discussion at Chapter III.A.I. above where
it was suggested that all prospective contractors about to be
found nonresponsible should receive a copy of the preaward
survey on which the contracting officer was basing the
determination.

3"The GAO has no authority to determine what information
must be disclosed by the Government. Hunt Manufacturing Co.,
B-211563, 83-1 CPD ¶ 544 (1983). In that case a competingI contractor wanted a copy of the preaward survey report on the
awardee and the GAO advised the protester that its disclosure
remedy was under FOIA, citing Westec Services, Inc., B-204871,
82-1 CPD ¶ 257 (1982).
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the results of the survey to yet another competing contractor,

Mirage, which also later filed a protest. What is not clear

in this case is whether disclosure of this information was

inadvertent or whether DCC was ever consulted and consented to

the release of this information. 116

D. Information on Prior Procurements or Contractors

Generally speaking, the Government is under no obligation to

provide information on prior procurements or previous

357contractors. To this rule there are exceptions."' The

3 -56Exemption 4 of the Freedom of Information Act (5 U.S.C.
552) deals with the release of proprietary contractor

information and Executive order No. 12,600, 3 C.F.R. 235
(1988) provides for mandatory notification to the submitters
of confidential commercial information whenever an agency
determines that it may be required to release such information
under FOIA. Id. at S 1. Submitters are then given a
reasonable period of time to object to the disclosure of the
information. Id. at S 4. The agency is required to consider
the objections of the submitter and provide submitters with
written reasons why their objections were overruled. Id. at
S 5. If the submitter can provide evidence of "actual
competition and a likelihood of substantial competitive
injury," the information cannot be released -- actual injury
need not be shown. See CNA Fin. Corp. v. Donovan, 830 F. 2d
1132, 1152 (D.C. Cir. 1987), cert. denied, 485 U.S. 977
(1988). Typically, submitters challenge agency decisions to
release in what has come to be called "reverse" FOIA suits.

357 See Drillers, Inc., supra note 94; American
Shipbuilding Co. v United States, 228 Ct. Cl. 220, 654 F.2d 75
(1981) and Industrial Electronics Hardware Corp., ASBCA 10201,
11364, 68-1 BCA 1 6760 (1968). Cf. Automated Services, Inc.,
GSBCA EEOC-2 & 3, 81-2 BCA 1 15,303 (1981) (Government
breached its duty to communicate and cooperate with contractor
in not revealing potential problems contractor would have with
its computer system learned of by the agency through prior
contracts).

129



courts and boards have created a dividing line between

generalized information (which need not be disclosed) and

specialized information which does. 359  For example, in

Industrial Electronics" the board stated that

[T]he fact that the [Government's] general
knowledge, with respect to the fact that the item
was difficult to make and that prior contractors
had encountered problems, was more extensive than,
and superior to, appellant's is not material. In
the context of the duty to disclose, superior
knowledge on the part of the Government is only
material when it is specific as to some fact that a
contractor needs to know in order to produce an
item that meets specifications and is either
exclusive or is such that it is not available
elsewhere.T6'

358A contractor may be able to recover if the Government
was the prior "contractor." See, Price/CIRI Construction,
J.V., ASBCA 36988, 37000, 89-3 BCA ¶ 22,146 (1989) (contractor
recovered for additional effort required to scour heavily
scaled pipes as Government knew of the heavy mineral deposits
from its own earlier attempts to clean the pipes with the same
method as proposed by the contractor).

359How the Government can know "generally" of difficulties
in performance of a contract, and not either know or have a
duty to inquire as to the "specifics" calls into serious
question the Government's contract administration functions in
these instances. See Numax Electronics, Inc., supra note 103
(contractor recovered for unsuccessful efforts to produce a
pistol part when the Government knew from previous contracts
that the part could not be made in accordance with the
specifications and earlier contractors had gotten waivers).

36OSupra note 357.

36Id. at 31,274 (emphasis added). See also Wright
Industries, Inc. ASBCA 18282, 78-2 BCA ¶ 13,396 (1978);
American Shipbuilding Co. v. United States, supra note 357;
Tar Heel Engineering and Manufacturing Co., ASBCA 15103, 72-1
BCA 1 9242 (1971); Evans Reamer & and Machine Co. v. United
States, 181 Ct. Cl. 539, 386 F.2d 873 (1967), cert. denied,
390 U.S. 982 (1968) Lear Siegler, Inc., ASBCA 22235, 81-2 BCA
1 15,372 (1981), mot. for reconsid. denied, 82-2 BCA ¶ 15,832
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While the decision in this case is supportable, it fails to

make business sense. Although the Government need not

disclose such data, when a contractor suffers any performance

problem that could impact a future contractor (excluding those

matters that could involve the improper disclosure of

proprietary data) which the Government knew of prior to

performance, it seems that awarding the contract without

disclosing such knowledge borders on the commission of an

intentionally stupid act. In light of the fact that this is

the 1990s -- the age of computers, word processors, database

programs, laser printers, fax machines, car phones, video-

teleconferencing and the like, not to mention a shrinking

defense budget and the possible loss of some long time major

defense contractors -- there is no excuse not to fully and

openly communicate with contractors and put all such

information on the table before award. The result?

Anticipation and pre-performance correction of problems to

ensure that the Government gets what it wants, on time and

within budget. On the other hand, critics of disclosure (of

which there are many in the Government) argue that if the

Government offers up evidence of even general prior contract

difficulties, it may drive up bids/offers or perhaps

discourage some contractors from competing.2 However, the

(1982); and Pacific Western Construction, Inc., DOTCAB 1084,
82-2 BCA ¶ 16,045 (1982), mot. for reconsid. denied, 83-1 BCA
S16,337 (1983).

362See American Shipbuilding Co., supra note 357.
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Government must decide in these instances whether it would

rather have a low cost bid/offer and risk nonperformance or

pay a higher price to get what it needs. This should not

require much thought since the Government has already

* attempted (at least once) to get the job done at the lowest

cost, and while disclosure might drive the cost up slightly,

this outweighs the high costs of later litigation.

Now consider Federal Electric Corp.363 which allowed the

contractor an equitable adjustment in a contract for the

manufacture of generators. The contract called for the use of

lugs which could not be used without modification -- although

the Government knew of the problem because two prior

contractors had earlier difficulties with the lugs. In

Industrial Electronics36 the same board keyed on the fact

that the agency had never produced the item before and that

the Government's knowledge was not exclusive; 36 5 however, the

same could be said about Federal Electric Corp. The rule that

the Government need not disclose generalized information

(Industrial Electronics -- item hard to make and prior

3ASBCA 13030, 69-2 BCA 1 7792 (1969). Federal Electric
Corp. was followed in C.M. Moore Div., K.S.H., Inc., supra
note 102 (in spite of a contractor inspection and a Government
furnished property "as is" clause, contractor recovered for
breach of duty to disclose where Government knew the furnished
property would have to be modified to function).

3"Supra note 357.

3Id.
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r
contractors had difficulties), but must disclose specific

information (Federal Electric Corp. -- Government knew problem

was with the lugs) begs the question as to what is generalized

and what is specific. It may well be that it was the

Government-provided specification that was critical in Federal

Electric Corp., and since the Government knew about the

deficiency in the specification and refused to correct it, the

board properly held the Government liable.

In 1987, a decision came down which blurred further the

distinction as to disclosure of general versus specific

information. In Riverport Industries, Inc. the Government was

held liable for not disclosing a production history of product

(typically "general" knowledge) -- the board calling the

information "vital" as this history was unknown outside the

Government.3

If the rule concerning disclosure of prior information was not

difficult enough, making sense of it is made more complicated

when one examines the cases that obligate the Government to

provide information that is not directly related to

performance of the contract at hand.• 7  For example, in the

oft-cited case of J.A. Jones Construction Co., 3• the court

held the Government should have disclosed to the contractor

S'ASBCA 30888, 87-2 BCA ¶ 19,876 (1987).

367See Latham, supra note 42 at 201-207.

1"Supra note 93.
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the existence of other classified projects in the area that

had significantly escalated the wage rates.6

Finally, the experience level of a contractor is also a factor

in nondisclosure cases and the Government may not be required

to give out details of difficulties experienced by predecessor

contractors if the problems should have been apparent to a

contractor experienced in the field.37

E. Investigative Reports

Recently, one court had occasion to entertain the issue as to

whether an agency can disclose an investigative report to a

competing contractor, who was not the subject of the report.

In ISC Group, Inc. v. United States Department of Defense et

al., 37 1 at issue was the release of an investigative report

containing "operations statements, financial summaries and

forecasts, inventory and labor data, and other financial

analyses" 3n to a competing contractor. The court denied

3See also, Aerodex Inc., supra note 93 (Government knew
or should have known that a supplier of an item would not
cooperate with contractor) and Kaplan Contractors, Inc., GSBCA
2747, 70-2 BCA 1 8511 (1970) (contractor recovery for failing
to disclose sole supplier of a product). See also imputation
cases cited at supra note 117.

"3"Intercontinental Manufacturing Co. v. United States, 4

Cl. Ct. 591, 2 FPD ¶ 117 (1984).

"3135 CCF 1 75,667 (D.D.C. 1989).

37id. at 82,671.
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access on two grounds. First, the court held that the report

was exempt from disclosure under FOIA exemption (b)(4) as the

report contained information that was "confidential. 073 The

court gave great weight to the fact that

(T]he report ... was submitted under DOD's
voluntary disclosure program, which was adopted in
1986 to encourage defense contractors to establish
a program of self-governance and voluntary
disclosure.... Disclosure of information submitted
under a confidentiality agreement could undermine
the ability of the government to obtain such
information. This would jeopardize the
effectiveness of the voluntary disclosure program
and the ability of DOD to police its contracts with
private companies. From a broader perspective,
disclosure of such information would raise serious
questions about the integrity of the government in

374promising confidentiality to future submitters.

The court also found that the report was "confidential" and

exempt from release under (b) (4) because release of the report

was likely to impair the ability of the Government to obtain

375goods and services in the future.

The second ground the court used to withhold the report was

the same as that often used to withhold audit reports as

376discussed earlier -- exemption (b)(7). In this case, the

1731d.

3741d. at 82,672.

375 rd.

3761d. at 82,674.
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report at issue was produced by a private entity under the

voluntary disclosure program and was used to subsequently

begin a criminal investigation. The court held that even so,

it was sufficiently connected to the criminal investigation to

be protected under (b) (7) .37 Further, the agency made an

adequate showing that release of the report would interfere

with prospective enforcement proceedings as "release of the

report [was] likely to reveal the scope and focus of the

investigation and the identities of potential targets.' 378 In

concluding, the court held that no portions of the report were

releasable, even after redaction. 7 9 In essence, the right of

a competing contractor to have access to information was

outweighed by the proprietary nature of the information, the

need to keep the investigative process free of interference

and the need to preserve the integrity of the procurement

process.

F. Audit Reports

Under certain circumstances, courts may require the Government

to disclose proprietary information. In Common Cause and

David Cohen v. Department of the Air Force and John Stetson3 0

Y"Id.

n'Id .

mId.

327 CCF 1 80,501 (D.D.C. 1980).
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the court ordered the release, pursuant to a Freedom of

Information Act request, of ten DCAA audit reports on the

operations of ten major defense contractors. The audits

contained confidential data on employee strength, cost

figures, salary data, problems areas discovered by the

auditors, but did not detail corporate profits, losses, sales,

net worth, assets, liabilities, or pricing. The material was

not exempt under (b)(3) as it did not concern trade secrets;

it was not exempt under (b) (4) since the information was over

five years old); and it was not exempt under (b) (5) as the

reports were not a part of the policy-making process.381

3SlId.
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V. Disclosure of Government Information

In the business, political or military worlds, information is

the most critical commodity, often making the difference

between winning, losing or even playing the game. Of late

Congress has enacted laws and the executive departments have

issued regulations that deal directly with the access to

information. This chapter considers the disclosure of

preaward acquisition-related information normally compiled by

the agency from agency sources (not from incumbent or

prospective contractors) and its releasibility to Government

contractors.

As has been seen, the access to information issue involves the

balancing of the competing interests of the federal government

against those of contracting industry. On the one hand, the

Government's interests in the protection of acquisition-

related information involve the following:38 2

1. The preservation of our national security through the

3 2Address by Brigadier General Thomas G. Jeter, (USAF,
Ret.) to the National Contracts Management Association East
Coast National Educational Conference (29 November 1990) and
testimony of H. Lawrence Garrett III, Under Secretary of the
Navy, recorded in S. Hrg. 101-20, Oversight of DoD's
Management of Inside Information in the Accuisition Process:
Hearina Before the Subcommittee on Oversight of Government
Management of the Committee on Governmental Affairs, United
States Senate, 101st Cong., 1st Sess., Feb. 24, 1989
(hereinafter referred to as "Senate Hearing") at 11.
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I
classification and protection of any information which could

damage, in any way, the defense of the United States.' 3

Currently there are laws in place to enforce this needed

protection (e.g., The National Security Act 38).

2. Maintaining a level playing field among competitors

for Government contracts and assuring the integrity of the

competitive process by:

a. Avoiding actual or perceived unfairness, and,

b. Avoiding actual or perceived competitive

advantage by the unequal access to Government information or

wrongful access to a competitor's proprietary information.

3. Maximizing full and open competition by releasing

acquisition information to potential contractors.

4. Protecting the integrity of the deliberative and

decision-making processes of the Executive Branch.

5. Protecting sensitive contractor proprietary

information.

383DoD Regulation 5200.1R, Information Security Proqram,

(Apr. 28, 1987) details the handling and release of classified
defense information.

3"Chapter 343, 61 Stat. 496 (1947) (codified in various
sections of Titles 5 and 50 of the United States Code).
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6. Minimizing the amount of potential confusion on the

part of Government/industry personnel concerning the

releasibility of information, accomplished by either

maximizing the amount of information disclosed, minimizing the

amount of information disclosed, or more clearly defining the

releasability rules.

On the other hand, primary among industry's concerns and

interests in acquisition-related information are:38 5

1. Money. Contractors are in the business to make

money. By having wide access to information, contractors hope

to gain a competitive advantage in competing for contracts.

2. Conservation of resources. Quality products,

especially weapon systems, requires long-term commitments on

the part of the contracting industry. Access to information

allows contractors to be responsive and make the type of

investment decisions that will encourage their own

productivity in light of today's limited defense budget.

3. Delivery of goods or services on time and within

budget.

" 5See Jeter, supra note 382 and Testimony of Aerospace
Industries Association of America, Inc. Concerning Management
of Procurement Related Information in the Defense Acquisition
Process, Senate Hearing, supra note 382 at 115.
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4. Elimination of risk. Release of information

eliminates the risk of sanction for acquiring information that

may or not be releasable.

With these interests in mind, an examination of a few of the

more topical issues in this area will be discussed followed by

a detailed examination of the new DoD interim rule on the

release of acquisition-related information.

A. Disclosure of Cost Information

Although the FAR offers a tremendous amount of guidance for

contracting officers and contractors, it does not answer many

of the difficult questions that arise in the course of a

procurement, particularly where, as has been shown, it comes

to what information the Government should disclose or not

disclose. Throughout the FAR there are references to the

release of information under the Freedom of Information Act 3M

and because FOIA requests often involve "complex issues,"

contracting officers are "cautioned" to "obtain guidance from

the agency officials having Freedom of Information Act

responsibilities.' 3 87  Sometimes the realities of the

situation seem to pit provisions of the FAR and other agency

3"See FAR Subpart 24.2.

397FAR 24.202(b).
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regulations against FOIA. 3 8  Caught in between is the

contracting officer, whose exercise of discretion is often

second-guessed. A few examples follow.

1. Release of Should Cost Analyses

A should cost analysis is, in effect, a type of Government

estimate that is used to negotiate the cost of a follow-on

procurement. Take, for example, the follow-on procurement of

F-16 aircraft. Having won the award for the initial

production and delivery of a specified number of F-16s, when

it comes to purchasing more aircraft, General Dynamics will

obviously be the sole source for the procurement. It simply

does not make sense to waste time and money trying to develop

a competitive source to build F-16s. Contractors like

General Dynamics know that, when selected for award of a

contract like the F-16, the follow-on contracts are money in

the bank. When it comes time to reprocure, the Government

need not jump through all the hoops required for an initial

competitive contract, but there is a downside. Knowing that

these follow-on contracts are a given, there is a tendency for

3MFOIA can cut against good business sense. See Payne

Enterprises, Inc. v. United States, 837 F.2d 486 (D.C. Cir.
1988) where the plaintiff was seeking abstracts of negotiated
procurements. The agency refused to release them as
competition was so limited that release would in all
likelihood elevate prices on future procurements. Although
nondisclosure would keep prices down, there was no legal
reason not to release the abstracts.
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a contractor to "become inefficient and not properly attentive

to economy of operation."38 9  In these instances, prior to

award of a subsequent contract, the Government may accomplish

a should cost analysis, which involves a team of agency

evaluators going into the contractor's plant for a matter of

weeks and, having observed plant management and operations,

determining what the follow-on contract "should cost."

The FAR states that "[t]he objective of the should-cost

analysis is to promote both short-and long-range improvements

in the contractor's economy and efficiency by evaluating and

challenging the contractor's existing workforce, methods,

materials, facilities or management and operating systems to

identify uneconomical or inefficient practices.'' 39 This

review is usually conducted for major systems acquisitions,39'

must be announced in the solicitation,392 and can be conducted

plant-wide, or can consist of a small-scale review of selected

portions of the contractor's operations. 393

389Armed Services Pricing Manual, Department of Defense,

Vol I (1986) at 3-4.

390FAR 15.810(a).
391FAR 15.810(b).

3FAR 15.810(f) and see Norfolk Ship Systems, Inc., B-
219404, 85-2 CPD 1 309 (1985).

393FAR 15.810(c). See DFARS 215.810(b)(S-70)(i) which
mandates should cost analyses for major systems acquisitions
over $100 million if certain criteria are met.
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Upon completion of the analysis, a report must be issued in

accordance with agency procedures. 39" Specifically,

contracting officers "shall consider the findings and

recommendations ... in the ... report when negotiating the

contract price,"'3 95 and once price is agreed upon, the

contracting officer will provide the administrative

contracting officer with "a report of any identified

uneconomical or inefficient practices, together with a report

of correction or disposition agreements reached with the

contractor.,,39

The should cost report is of obvious critical importance to

both the Government and the contractor; however, the FAR only

addresses the distribution of the report within agency

channels, with no mention of disclosure to the contractor. As

a practical matter, in instances where a should cost analysis

has been done, it would seem to both parties' advantage to

fully and openly discuss the findings and recommendations.

Contracting officers, vested with discretion,39  look for

39 4FAR 15.810((e) .
395FAR 15.810(e) .
396Id.

3
9See Senate Hearing supra note 382 at 286 and 425 --

compare (1) Army Material Command Regulation 715-92, Should
Cost (May 4, 1983) at ¶ 8c(3) cautioning against disclosure of
should cost information which could weaken the Army's
negotiating position -- and where disclosure of the report is
not subject to discretion with (2) the Air Force position that
only release of this information to contractors other than
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guidance in the regulations and find little support for

disclosure, reinforcing their tendencies toward nondisclosure.

The FAR states that the should cost analysis is to be used to

"develop realistic price objectives for negotiation" 398 and

negotiating the contract price.'' 39 Typically, contracting

officers are reluctant to disclose such information, as well

they should be. On the other hand, however, if the Government

is to "challenge"'' the contractor's operation and must

provide a report of "correction or disposition agreements

reached with the contractor,"0'0 that will be impossible

without disclosure.

Agency directives are far from consistent here. One agency

pamphlet states that the should cost team report "will be used

in the preparation of the Air Force prenegotiation

objective"4' -- clearly something that should not be

disclosed,f and the contracting officer is required to

attach a copy of the price negotiation memoranda to the should

the one that is the subject of the report is prohibited.

3'FAR 15.810(a).

3'FAR 15.810(e).

"•FAR 15.810(a).

4'FAR 15.810(e) .

4Air Force Pamphlet 70-5, Should Cost (Nov. 17, 1989) at
¶ 18.

4Compare with the Air Force regulation, supra note 397.

145



cost report.40

The FAR should explicitly encourage (if not mandate) the

exchange of should cost information between the Government and

a contractor. Contractors are not by nature inefficient and

uneconomical -- and it may well be that the should cost team

could be wrong. Only if this intormation is disclosed can

these issues be resolved, and the sooner the better.4

2. Release of Price Negotiation Memoranda (PNMs)

Unlike should cost information which is prepared prior to

price negotiations, a PNM is "promptly" prepared at the

"conclusion" of initial or revised price negotiations." At

a minimum, the memorandum must contain:

(1) The purpose of the negotiation.
(2) A description of the acquisition ....
(3) The name, position, and organization of each
person representing the contractor and the
Government in the negotiation.

"mId. at ¶ 19d. It would seem to make more sense to make
the should cost report an attachment to the price negotiation
memorandum.

4OThe best time to resolve matters is prior to, but not
later than, the outbrief of the should cost team. On the
other hand, industry's request for should cost information
"before the issuance of the RFP" clearly seems to be
premature. See Senate Hearing, supra note 382 at 135.

""FAR 15.808(a), Price Negotiation Memorandum. See
generally, the Armed Services Pricing Manual (1986) at 8-27
through 8-33 for a discussion of PNMs.
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(4) The current status of the contractor's
4 purchasing system when material is a significant

cost element.
(5) If certified cost or pricing data were
required, the extent to which the contracting
officer--

(i) Relied on the cost or pricing data
submitted and used them in negotiating
the price; and
(ii) Recognized as inaccurate,
incomplete, or noncurrent any cost or
pricing data submitted; the action taken
by the contracting officer and the
contractor as a result; and the effect of
the defective data on the price
negotiated.

(6) If cost or pricing data were not required ...
the exemption or waiver used and the basis for
claiming or granting it.
(7) If certified cost or pricing data were
required ... the rationale for such requirement.
(8) A summary of the contractor's proposal, the
field pricing report recommendations, and the
reasons for any pertinent variances....
(9) The most significant factors or considerations
controlling the establishment of the prenegotiation
price objective and the negotiated price including
an explanation of any significant differences
between the two positions ....
(10) The basis for determining the profit or fee
prenegotiation objective and the profit or fee
negotiated.4

While research indicates that there has yet to be a court case

deciding the releasibility of a PNM, there have been a number

of agency-level instances where a contractor has tried to gain

access to a PNM via a FOIA request on a procurement for which

it was the awardee." The prevailing view appears to be that

4FAR 15.808 (a) (1-10).

"•Hollman, HQ USAF/JACL Point Paper, Notes on
Releasability of Price Negotiation Memoranda (Jun. 2, 1989).
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PNMs are releasable;4 however, at issue is whether the

requester gains access to the document in a redacted or

unredacted manner. In other words can portions of a PNM

containing purely factual material be withheld?

An examination of the agency FAR supplements indicates a lack

of uniformity on this issue.41° In addition, there is a

tension in the FAR and its supplements between loading up PNMs

with information that should not be released41 1 in order to

create a solid record of price negotiation and the normal

releasability of price information post-award.412  Further

complicating matters are agency regulations requiring the

'"Id.
41 0Although none of the supplements speaks directly about

disclosure only one implicitly allows for release of the
document to a contractor. NAPS 15-808.90 (normally only Navy
officials will sign the PNM; however, this provision allows
the Navy flexibility to have the contractor's representative
verify and sign the PNM. NAPS 15-808.90(b). Although no
contractual obligation results from the execution of a
bilateral PNM, the document may be of use if a later dispute
arises as to the issues contained therein. This approach has
been cited with favor by Professors Cibinic and Nash. Cibinic
and Nash, Formation of Government Contracts, supra note 125 at
940]. See also, DEAR 915.808 [dividing the PNM into two
parts: (1) the pre-negotiation plan, and (2) the post-
negotiation summary]; TAR 1215.808(a)(2) and NASA FAR SUP 18-
15.808 (stating that, among other things, the PNM serves as a
detailed summary of "the methodology and rationale used in
arriving at the final negotiated agreement."); DLAR 15.808
("excessive detail should be avoided" in the PNM); and DFARS
15.808(a) (requiring that all PNMs be marked "FOR OFFICIAL USE
ONLY").

"41'See FAR 15.808(a)(8-10).

"412See FAR 15.1001, Notifications to Unsuccessful
Offerors.
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intermingling of documents.4 1 3

Essentially then, the matter becomes one of whether the PNM

can be withheld in its entirety under exemption (b) (5) of

FOIA.4 14  The answer to this question involves two basic sub-

issues.

A. Is a PNM an "inter-agency or intra-agency
I

memorandum?" 4 1 5 Clearly it is as it is a "memorandum" created

by the agency, not circulated beyond the agency, and "is part

of the deliberative process."4 16  An analogy could be drawn

between the contents of a PNM and documents created in the

process of settlement negotiations which have been held under

limited circumstances to qualify for exemption.41 7

B. Is a PNM subject to the deliberative process

privilege, used to "prevent injury to the quality of agency

413See AFP 70-5, ¶ 19d, supra, note 402.

4145 U.S.C. S 552(b)(5) exempts from disclosure "inter-

agency or intra-agency memorandums or letters .... "

41'Id. and see generally, U.S. Department of Justice
Freedom of Information Case List (September 1990) (hereinafter
referred to as DoJ FOI Case List) at 437.

"416See DoJ FOI Case List, supra note 415 at 437-438
citing, Ryan v. Department of Justice, 617 F.2d 781, 790
(D.C.Cir. 1980).

"4"See DoJ Case List, supra note 415 at 439.
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decisions?"4"" Underlying this privilege are the following

three policy purposes:

(1) to encourage open, frank discussions
on matters of policy between subordinates
and superiors; (2) to protect against
premature disclosure of proposed policies
before they are finally adopted; and (3)
to protect against public confusion that
might result from disclosure of reasons
and rationales that were not in fact
ultimately the grounds for an agency's
action.419

To be privileged, a PNM must meet two requirements. 4'0 First

it must be considered predecisional. 421 Although a PNM could

be viewed as a predecisional document as part of a contract

to be approved, 42 a recent case has held that a PNM which

indicated agency approval of price was a final, binding

agreement on price. 423 However, the fact that a document was

4111d. at 441, citing NLRB v. Sears, Roebuck & Co., 421
U.S. 132, 151 (1975).

419DoJ Case List, supra note 415 at 441 (case citations
omitted).

42Oid.

421Id. Whether a document is predecisional is subject to
some fairly loose interpretation. See id. at 442-443.

4'"[I]t is useful to examine the direction in which the
document follows along the decisionmaking chain. Naturally,
a document 'from a subordinate to a superior official is more
likely to be predecisional .... ' DoJ FOI Case List, supra
note 415 at 446.

S42Texas Instruments, Inc., v. United States, 922 F.2d 810
(Fed. Cir. 1990) (a non-FOIA case).
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once predecisional will not change even though a final

decision has been made.42

Any argument that the agency might make relying on an analogy

to the Dudman Communications Corp.42 decision may fail if the

reasoning in the Texas Instruments, Inc.420 case is applied to

foreclose any argument that a PNM is a draft document. 4"

Finally, an agency might try to argue that a PNM is not

releasable as the factual portions of the document are so

intertwined with the deliberative portions so as to render the

entire document deliberative. 428 In effect, "[i]f revealing

factual information is tantamount to revealing the agency's

deliberations, then the facts may be withheld.'' 4 9

424DoJ FOI Case List, supra note 415 at 442 (citations
omitted).

423Dudman Communications Corp. v. Department of the Air
Force, 815 F.2d 1565 (Fed. Cir. 1987) (a radio broadcaster
made a FOIA request for a certain "draft" Air Force historical
document and the Air Force successfully invoked the (b) (5)
exemption. The court held that release of the draft would
reveal the Department's deliberative process as it would show
alteration made during the process of compiling the final
document.)

426See supra note 423.
4"There is no question that the "price" portion of the

PNM when approved is final. Whether the "negotiation"
portions of the PNM would be releasable is another issue.

42 8DoJ FOI Case List, supra note 415 at 448.
429Id. This includes statistical information. e.g.,

technical scores and rankings of proposals).
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The bottom line here is that the agency should release purely

factual, nondeliberative, and segregable portions of PNMs.

Typically, these requests are rare as the requesting

contractor was the awardee of the contract and its

representatives, having participated in the price

negotiations, are all too aware of the factual information

such as the date and time of the meetings, who attended, and

the like. Contracting officers would be wise to draft PNMs

with potential disclosure in mind such that deliberative

sections (for example, a discussion detailing the reasons for

the difference in the prenegotiation price objective and the

negotiated price) could be redacted with ease at a later date.

Contracting officers should be as forthcoming with as much

information as possible as, if the releasibility of PNMs is

ever challenged in court, it may be held that the (b) (5)

exemption does not protect PNMs in toto.

B. Release of Evaluation Factors/Subfactors/Scoring

This area provides a classic example of competing interests

for the disclosure of information in Government contracting.

On the one hand, the Government tries to protect its decision-

making processes. On the other, contractors need this type of

information to make their proposals as strong as possible so

they are competitive and, in some instances, seek scoring

results to gain or maintain a competitive edge.
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1. Disclosure of Evaluation Factors

Although the Comptroller General allows broad discretion to

agencies to determine which offeror will be best able to meet

its needs, agencies may not conduct evaluations that are

unreasonable or inconsistent with evaluation criteria listed

in the solicitation. 430 The Comptroller General has stated on

numerous occasions that solicitations should have been more

explicit in informing offerors of the evaluation criteria. 431'

"(Plrocuring agencies must give sufficient detail in

solicitations so to allow offerors to intelligently prepare

their proposals and compete on an equal basis.' 432  The FAR

provides straight forward guidance to contracting officials on

the disclosure of evaluation factors, the underlying principle

being that only if the Government discloses the criteria to be

used for evaluation of proposals will contractors be able to

prepare a competitive offer. The FAR requires the agency to

Identify all factors, including price or cost, and
any significant subfactors that will be considered

43'Jack Faucett Associates, B-233224, 89-1 CPD 1 115
(1989), citing Programmatics, Inc., et al., B-228916.2 et al.,
88-1 CPD 1 35 (1988).

43'See, e.g., Litton Systems, Inc., B-239123, 90-2 CPD
114 (1990).

412Quantum Research, Inc., B-242020, 91-1 CPD ¶ 310
(1991), citing GP Taurio Inc., B-238420.2, 90-1 CPD 497
(1990).
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in awarding the contract ... and state the relative
importance the Government places on those
evaluation factors and subfactors. 4"

The solicitation shall clearly state the evaluation
factors, including price or cost and any
significant subfactors, that will be considered in
making the source selection and their relative
importance.

a. Disclosure in the Solicitation

"[W]hile agencies are required to identify the major

evaluation factors, they are not required to explicitly

identify the various aspects of each which might be taken into

account, provided that such aspects are reasonably related to

4 3FAR 15.406-5(c) Section M, Evaluation factors for
award. See also Cibinic, Postscript: Award Without
Discussions, 5 N & CR ¶ 1 (January 1991) which details the
latest changes for DoD in this area as set forth in Section
802 of the DoD Authorization Act for 1991. Professor Cibinic
states that the Act requires "RFPs to include any significant
subfactors and to 'establish the relative importance of' the
factors and subfactors used," and is hopeful that this change
will be incorporated in the FAR.

Despite the language that "all factors" must be identified,
one factor need not be disclosed. The evaluation of risk is
inherent in the evaluation of technical proposals. Contraves
USA, Inc., B-241500, 91-1 CPD ¶ 17 (1991); and Advanced
Systems Technology, Inc.; and Engineering and Professional
Services, Inc., B-241530 & B-241530.2, 91-1 CPD ¶ 153 (1991)
citing Honeywell, Inc., B-238184, 90-1 CPD ¶ 435 (1991). For
a discussion of this subject, see Cibinic, Evaluation of Risk
in Competitive Negotiated Procurements: A Key Element in the
Process, 5 N & CR ¶ 22 (April 1991).

434FAR 15.605(e).
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or encompassed by the stated criteria.'' 435

"[T]he precise numerical weight to be used in evaluation need

not be disclosed" in a solicitation;43 however, there is

nothing that precludes an agency from releasing this

information, 3 absent express guidance such as that in DoD

which forbids disclosure of numerical evaluation weights

outside the source selection advisory council or the source

selection authority.'38  In fact, some agencies include the

entire source selection plan in the RFP to ensure that all

evaluation factors are disclosed.439

435Human Resources Research Organization, B-203302, 82-2
CPD ¶ 31 (1982) citing Bell & Howell Corp., B-196165, 81-2 CPD
¶ 49 (1981) and Buffalo Organization for Social and
Technological Innovation, Inc., B-196279, 80-1 CPD ¶ 107
(1980).

436Chadwick-Helmuth Co., B-238645.2, 90-2 CPD ¶ 400 (1990)
(Army not required to disclose penalty point system of
evaluation), citing Technical Services Corp., B-214634, 85-1
CPD 1 152 (1985) (protest denied where solicitation contained
the statement that cost was of secondary importance to
technical factors and where 20 percent is a significant
percentage).

'"Agencies are cautioned that if they disclose the
weights, they must be followed. See Danville-Findorff, Ltd,
B-241748, 91-1 CPD ¶ 232 (1991) (agency assigned only 40
points to technical factors when the solicitation called for
60).

438Hughes, Acquisition-Related Information Within the
Department of Defense, ABA Pub. Cont. L. Seminar, Procurement
Integrity and Compliance (Nov. 3, 1989) at Tab K, p. 25.

439Cibinic and Nash, Formation of Government Contracts,
supra note 125 at 563.
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I-
Confusion over evaluation criteria creates poor proposals and

takes up agency time in evaluation, discussions, clarification

requests, deficiency notices and possible later litigation.

If an agency knows it will use certain criteria, they will do

well to set them forth in the solicitation and if an agency

contemplates discussing evaluation factors in debriefings, it

should be sure to disclose them or a protest will surely be

triggered. 4

Agencies normally disclose evaluation criteria, but

disappointed contractors will allege that the criteria were

not set forth with specificity. RFPs must list major

evaluation factors, but need not specifically identify all

aspects of each major factor."'

"44Burnsde-Ott Aviation Training Center, B-229793, 88-1
CPD 1 236 (1988) (based on statements made at the debriefing,
protester a..gued award was made on undisclosed evaluation
factors).

"'4See, e.g., Holmes & Narver, Inc., B-239469.2 & B-
239469.3, 90-2 CPD 1 210 (1990) ("use of subcontractors" not
listed as an evaluation factor or subfactor, but was
considered reasonably related to an "organization structure
and staffing plan" evaluation factor); Tidewater Health
Evaluation Center, Inc., B-223635.3, 86-2 CPD ¶ 563 (1986)
(protester's failure to list medical equipment was
appropriately evaluated under such factors as patient safety,
and medical supplies); Washington Occupational Health
Associates, Inc., B-222466 86-1 CPD ¶ 567 (1986) (though not
mentioned in the RFP, the agency properly used board
certification as an evaluation criteria in a contract for
health services which was determined to be reasonably related
to the stated criteria of training and experience); but cf.
Swintec Corp. et al. B-212395.2 et al., 84-1 CPD ¶ 466 (1984)
(protest sustained where IFB failed to adequately disclose
evaluation criteria -- solicitation did not reveal
requirements for text and page format capabilities) and
Randolph Engineering Co., B-192375, 79-1 CPD ¶ 465 (1979)
(protest sustained where two evaluation factors ["excellence
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Even if the agency failed to properly disclose factors or

subfactors, the protester will not recover if there was no

prejudice.' 2

b. Disclosure Other Than in the Solicitation

While disclosure of evaluation factors in the solicitation is

certainly the preferred method, disclosure need not be made in

the solicitation if it has been made elsewhere. For example,

oral disclosure, under certain circumstances may be proper.

As long as the agency discloses the criteria in an appropriate

of work" and "remarks"] were so broad and vague that they
could not serve as a basis for evaluation.

"42See, Danville-Findorff, Ltd., supra note 437 (protest
denied where unannounced evaluation factor was scored, but
protester was not prejudiced); Richard S. Carson & Associates,
Inc., GSBCA No. 9411-9, 88-2 BCA ¶ 20,778 (1988) and Supreme
Edgelight Devices, Inc., B-230265, 88-1 CPD ¶ 584 (1988) (no
prejudice where disparity between protester's offer and that
of awardee was so great); and Brennan Associates, Inc., B-
231554, 88-2 CPD ¶ 203 (1988) (protester alleged the agency
failed to inform it of the experience levels the agency was
looking for -- protest denied where protester did not
affirmatively state it could have met the experience
requirements).

"43See Cerberonics, Inc., B-227175, 87-2 CPD 1 217 (1987)
[oral disclosure of evaluation criteria (lowest priced,
technically acceptable offeror) sufficient where the RFP was
oral]; Ferguson-Williams, Inc., B-231827, 88-2 CPD ¶ 344
(1988) (oral disclosure at a preproposal conference of the use
of price as a tiebreaker upheld); and Human Resources Research
organization, supra note 435 [proposal found deficient when it
failed to satisfy an evaluation factor not specifically set
forth in the solicitation (although reasonably related to an
express criteria) and where it was revealed as an evaluation
factor in two rounds of discussions].
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manner, any protest challenging the use of the evaluation

criteria will be denied."4

2. Disclosure of Evaluation Subfactors"5

Much the same as the Government need not necessarily disclose

all criteria if they are reasonably related to listed

evaluation factors, all subfactors need not necessarily be

disclosed. "[A]gencies are not required to list all subfactors

which may be used for evaluation purposes so long as those

subfactors are reasonably related to the RFP's stated

"4See General Kinetics, Inc., B-190359, 78-1 CPD ¶ 231
(1978) (failure to include evaluation criteria in the RFP can
be cured after receipt of proposals by amendment) and 51 Comp.
Gen. 102 (1971) (protest denied where a report containing the
explanation of the evaluation criteria was omitted from the
solicitation, but the solicitation referenced the report).
But cf., Southern Air Transport, B-215313, 84-2 CPD ¶ 637
(1984) (protester has a duty to inquire as to the method of
evaluation before submitting a proposal where the solicitation
does not state how price will be evaluated -- solicitation
procedures do not allow an agency to evaluate proposals by
methods announced after proposals are received unless offerors
have an opportunity to revise their proposals) and Southwest
Marine, Inc.--Request for Reconsideration, B-219423.2, 85-2
CPD 1 594 (1985) [disclosure of evaluation criteria (technical
over price) in a voluminous amendment sustained where
protester had acknowledged receipt].

"45With the latest change within DoD, the relative
importance of subfactors to factors will become more
important. No doubt what gave rise to this increased
attention was some of the prior cases. See e.g., Hollingshead
International, B-227853, 87-2 CPD ¶ 372 (1987) (the fact that
a subfactor was worth more than five factors should have been
disclosed even though the subfactor was reasonably related to
a listed factor) and Compuware Corp., GSBCA No. 8869-P, 87-2
BCA 1 19,781 (1987) (protest sustained where the undisclosed
subfactors changed the overall evaluation scheme).
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evaluation criteria. "•

The same basic rules apply to the disclosure of subfactors as

do to the disclosure of factors. For example, if the

subfactors are not properly disclosed in Section M, yet are

set forth in the RFP instructions, a protest will be

denied.•

3. Disclosure of Evaluation Scores

The FAR specifically prohibits the release of scores.

[P]oint-by-point comparisons with other offerors'
proposals shall not be made. Debriefing shall not
reveal the relative merits or technical standing of
competitors or the evaluation scoring."

This may be the rule, but it has not been strictly adhered to.

In one case, while the GAO has refused to release other

" 6Quantum Research, Inc., supra note 432, citing Harris
Corp., B-235126, 89-2 CPD ¶ 113 (1989) and Consolidated Group,
B-220050, 86-1 CPD ¶ 21 1986). See Federal Auction Service
Corp., B-229917.4 et al., 88-1 CPD ¶ 553 (1988) (subfactors
of number of full-time employees, number and location of
offices were related to the factor of marketing approach and
organizational ability) and Rapid America Corp., B-214664, 84-
2 CPD 1 696 (1984) (undisclosed subfactors of costs of
transferring telephone switching equipment, value of employee
downtime and lost computer time and the printing of new
stationery were related to a moving cost evaluation factor).

"47Mantech Technical Services Corp., B-235654, 89-2 CPD ¶
243 (1989).

"48FAR 15.1003(b).
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offerors' proposals and the evaluations thereof to a

protester, it has released to protesters copies of "[their]

own evaluation, the relative standing of proposals, and the

source selection scoring plan because these were relevant and

necessary to give the protesters a meaningful opportunity to

develop their protests challenging the award selection."'" 9

A request for scoring documents under the Freedom of

Information Act will not likely succeed. In Professional

Review Organization of Florida, Inc.,45u a contractor

submitted a request "for statistical information, panel

members' point scores and evaluations, opinions and

recommendations.''4 5  The court denied the request on (b) (5)

grounds "in that they necessarily reveal the deliberative

process even where they may contain factual information."' 452

The court did, however, authorize the release of the computer

generated score sheets, with the scores and recommendations

redacted, leaving only the rating categories which the

requester could use to verify the factors used to evaluate the

"49 G. Marine Diesel; Phillyship, B-232619 & B-232619.2,
89-1 CPD ¶ 90 (1989).

4 Professional Review Organization of Florida, Inc. v.
United States Department of Health and Human Services, 607
F.Supp. (D.C.D.C. 1985).

451Id. at 427.

452Id. The court found that the scores awarded were
"numerical expressions of opinion rather than 'facts."' Id.
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proposals.43

If the agency errs, it may disclose scores to re-level the

playing field between competitors. In Federal Data Corp.4M

the Department of Health and Human Services noted after award

of the contract that it unintentionally had provided

inaccurate information to offerors, and because of the

critical need for the equipment, decided, rather than

recompete to "provide each offeror ... with ... (1) the

identity of all offerors in the competitive range; (2) the

total evaluated prices of all offerors; [and] (3) the total

technical score of all offerors.'' 455

C. DoD Interim Rule on the Release of Acquisition-
Related Information

In 1988, due in great part to both Operations Undercover and

Ill Wind, Senator Carl Levin (D-Michigan), the Chairman of the

Subcommittee on Oversight of Government Management, undertook

an investigation into the disclosure of pre-procurement

information in the Department of Defense (DoD), resulting in

453Id. See also SMS Data Products Group, Inc., v. United
States Department of the Air Force, 1989 U.S. Dist. LEXIS 3156
(March 31, 1989) (contractor's FOIA request for technical
scores was denied pursuant to exemption (b) (5)].

4uGSBCA No. P-9732-P, 89-1 BCA ¶ 21,414 (1989), aff'd 911
F.2d 699 (Fed. Cir. 1990).

4
1 Id. at 107,925.
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a Senate subcommittee hearing on the matter. 4• In response

to a committee request, DoD, the Air Force, the Army and the

Navy provided voluminous information,457 prompting Sen. Levin

to conclude that "a review of the services' policies and

regulations reveals a system of rules and regulations that are

highly complex, confusing, unclear, and occasionally

misunderstood by the officials responsible for administering

them." 4 58  According to Senator Levin, this lack of clear

guidance leads to three main results: 459

45See Senate Hearing supra note 382.
457DoD and the three services listed 336 separate

regulations, policy letters, guidelines, memoranda,
instructions orders, notes and pamphlets concerning disclosure
of procurement and planning information, several of which were
over 100 pages long. This list of documents alone was 89
pages long. Id. at 2.

458Id. at 3. Interestingly, the committee did not address
a major DoD avenue of dissemination of acquisition-related
information -- through the Defense Technical Information
Center (DTIC). DTIC is the focal point within DoD for
acquiring, storing, retrieving, and disseminating scientific
and technical information used to support DoD acquisitions.
DTIC Handbook (DTICH) 4185.1, August 1990 and DoD Directive
3200.12, DoD Scientific and Technical Information Program (13
February 1983). DTIC is under the operational control of the
Defense Logistics Agency and has access sites in Alexandria,
VA; Albuquerque, NM; Boston MA; Los Angeles, CA; and San
Diego, CA. DTICH 4185.1 at 1. DTIC services are available to
agencies within DoD and its contractors as well as any other
Government agencies and their contractors. Id. at 3. In
addition, each military service has a DTIC counterpart. The
Air Force, for example, has established Air Force Information
for Industry Offices (AFIFIOs) as focal points where industry
can obtain information on Air Force acquisitions, research and
development requirements, plans and future needs. AFIFIOs are
located in Alexandria, VA; Dayton OH; and Pasadena, CA. Id.

459See Senate Hearing, supra note 382 at 4-5.
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a. Disclosure practices that vary depending upon the

document, the branch of the service, the Government employee

involved, and the diligence of the contractor in obtaining the

information;

b. Pressure on Government procurement officials from

industry to release information informally which should be

released formally; and,

c. Award delays and increased litigation costs due to

complaints from competitors about the alleged improper

disclosures of information.

In the brief three and one-half hour hearing, the committee

focused on a relatively few number issues and documents,

finding that generally there are three types of problems

concerning the dissemination of specific documents: 46

(1) There is confusion over just what the rules

are.

(2) Where there are rules, the rules are unclear.

(3) Practice, in fact, does not follow the rules.

In the course of his testimony before the committee, Mr H.

Lawrence Garrett III, the Under Secretary of the Navy clearly

4id. at 17.
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set forth the Government concerns regarding the dissemination

of information:

In disseminating Government planning and
procurement information, the Government's needs as
a customer to share information with its suppliers
is constrained by at least 4 basic requirements--
one ... is to protect the national security against
release of information that would unduly benefit
potential adversaries--second, to protect the
integrity of the deliberative and decisionmaking
process within the Executive Branch, and most
particularly the integrity of the process by which
the President's budget is developed; third, to
protect the integrity of the competitive process
itself; and fourth, to protect sensitive
proprietary information submitted to the Government
by private industry."'

More specifically, the committee focused on (1) the release of

the Mission Needs Statement (MNS) 462 and the fact that the

DoD, the Army and the Navy release this document while the Air

Force does not; (2) the protection of information marked "For

Official Use Only" (FOUO);4 3 (3) the release of Statements of

Work (SOWs) or Statements of Needs (SONs) which the Air Force

releases, the Navy releases on occasion, and the Army refuses

to release; 4" (4) the necessity for service level regulations

46'Id. at 11.

"421d. at 17-20 and 33-34. Mission Needs Statements are
compiled by each of the services pursuant to DoD instruction
and are used to justify the procurement of new weapon systems.

"43 d. at 20, 34-37, 43-45 and 59-60.

4" Id. at 22.
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implementing DoD directives;"6 (5) the role and the quality

of Government contractor personnel;'6 (6) information

disclosure to consultants;467 (7) the release of acquisition

plans;" and (8) the release of program objective memoranda

(POMs)."9

From the outset of the hearing, the outcome was certain; its

approach was clear; the result was unnecessary -- more

legislation.470  And that is exactly what happened. The

0Md. at 23-26.

4"Id. at 28-30.

"47 Id. at 30-32, 36-40, 45-46 and 58-59.

4"Id. at 34-37. Acquisition plans detail an integrated
approach to a procurement including what to buy, how to buy it
and who is responsible for purchasing the item. Acquisition
plans are not released to contractors by any of the services.

4id. at 39-40. POMs are not to be released; however,
each service releases them, in direct violation of DoD
Instruction 7045.7, Implementation of the Planning,
Programming and Budgeting System (May 23, 1984) and DoD
Directive 7045.14, The Planning, Programming and Budgeting
System (May 22, 1984). For an overview of activities in DoD
that generate acquisition-related information see Hughes,
supra note 438.

47OId. at 7-9, quoting Senator William S. Cohen (R-Maine):

So when there aren't any rules, I think
that we invite the kind of problems that
we have seen in the past .... The first
step in knowing whether the system has
been breached, however, is to have clear
rules of disclosure in place, and to have
these rules uniformly applied. In other
words, if there are no rules of the road,
it is very hard to know whether someone--
from either the government or the
industry side--has violated the speed
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committee drafted legislation that became law as S 822 of the

National Defense Authorization Act for Fiscal Years 1990 and

1991,471 requiring DoD to prescribe a single, uniform

regulation for the dissemination of and access to acquisition-

related information.

1. Key Rule Provisions

The new rule was to have been issued March 19, 1990, but was

delayed by the Deputy Secretary of Defense until April

26th.47 Further review by Assistant Secretary of Defense for

Program Analysis and Evaluation and the DoD Comptroller

convinced the Deputy Secretary to delay implementation of the

rule pending resolution of whether of PPBS information could

not only be withhheld from release outside the Government, but

also withheld from release to other Government agencies.473

limit.

471p.L. 101-189.

4nSee 53 FCR 735.

4'The early version of the rule stated that "(PPBS]
information ... shall not be released, in any form, outside
the Government in order to preserve the integrity of the DoD's
programing [sic] and budgeting process." 53 FCR 657 at 658.
The latest version states that "[PPBS] documents and
supporting data bases are not to be disclosed outside the
[DoD] and other agencies directly involved in the defense
planning and resource allocation process (e.g., Office of
Management and Budget)." 55 Fed. Reg. 28,614 (to be codified
at 32 C.F.R S 286h) at 28,615 (emphasis added).
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On July 12, 1990, the new interim rule was issued47 4 which

added this new restriction on the release of PPBS data and

increased the restriction on the release of PPBS documents

from 11 subcategories to the now present 17.475

Ironically, although the rule is entitled "Release of

Acquisition Related-Information" and purports to set forth the

DoD policy for the release of information, the rule does

nothing to define information that can be released; rather,

the rule is written as a rule of nondisclosure. 47 6

Specifically, the rule lists seven categories of information

of restricted information: (1) release subject to statutory

restriction; (2) classified information; (3) contractor bid or

proposal information; (4) release of or access to source

selection information (SSI); (5) planning, programming and

budgetary information; (6) documents that disclose the

Government's negotiating position; and (7) drafts and working

papers.

474See Appendix E for a complete copy of the rule as
proposed in 55 Fed. Reg. 28,614 (to be codified at 32 C.F.R.
S 286h).

475i1d.

4761d.
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a. Release Sub ject to Statutory
Restriction

This category of information is relatively straightforward.

If the information cannot be released pursuant to a statute,

then it cannot be released. If a statute allows disclosure,

then the information may be released only if it is not

restricted by any of the following six categories of the

interim rule.

b. Classified Information

Again, there is not much room for discussion over this type of

information. Classified information can only be released in

accordance with existing security regulations.478

c. Contractor Bid or Proposal Information

In both sealed bids and negotiated procurements, this type of

information may not be released prior to bid opening or award

except to certain authorized personnel. After award, this

information may be released, unless it has been marked with a

restrictive legend or release is not otherwise restricted by

47The statutory, regulatory and policy guidance on the
release of acquisition-related information is discussed in
detail in Hughes, supra note 438.

47'See, e.g., DoD Regulation 5200.1R, "Information

Security Program Regulation" (Apr. 28, 1987).

168



statute.

The rule defines bid or proposal information as:

(I]nformation prepared by or on behalf of an
offeror and submitted to the Government as a part
of or in support of the offeror's bid or proposal
to enter a contract with the Government, the
disclosure of which would place the contractor at a
competitive disadvantage or jeopardize the
integrity or the successful completion of the
procurement [including] cost or pricing data,
profit data, overhead and direct labor rates, and
manufacturing processes and techniques.

Although this definition purports to definitively resolve what

information can be released, it rightfully allows for the

exercise of discretion on the part of persons releasing the

data to determine, in the absence of a restrictive legend,

whether release would put the contractor at a competitive

disadvantage or disrupt the integrity of the procurement

process. This may result in an overabundance of caution on

the part of Government personnel not to release information

and, perhaps more importantly, the overclassification of

documents as bid or proposal information on the part of

contractors to ensure nondisclosure of information to their

competitors.

479See supra note 474 at S 286h.3(b)(3).
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d. Release of or Access to Source Selection
Information

Like the previous category, SSI can be information that may or

may not be specifically marked as such with a restrictive

legend, and consists of ten categories of information, the

last one being a catch-all which includes "[a~ny other

information which, if disclosed would give an offeror a

competitive advantage or jeopardize the integrity or

successful completion of the procurement." 480

Prior to award, SSI can only be released by the contracting

officer after an upchannel determination has been made that

release is in the public interest and would not jeopardize the

integrity of the system. After award, there is no need to

protect SSI and the contracting officer may release the

information unless the information was developed for use by a

contractor for more than one solicitation, there is a

continuing need to protect such information, nondisclosure is

permitted by law, the information would reveal the relative

merits or technical standing of the competitors or the

evaluation scoring, or the information is protected from

release under the Freedom of Information Act. 48' This area

will be ripe for litigation and has caused one expert to

480Id. at S 286h.3(b) (4) (J) (1).

"•'Id. at S 286h.3(b) (4)((ii) (2).
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recommend the rule be changed to specifically identify which

items of SSI are releasable after award and to change the FAR

debriefing language 482 to specify that more information should

be released.48 3

e. Planning, Programming and Budgetary
Information

No other category of the interim rule has caused greater

problems than this one. As noted above, the rule had once

been issued and, after the Pentagon's budget gurus reflected

a little more, they convinced the Deputy Secretary not only to

increase the number of categories of information subject to

nondisclosure from 11 to 17, but also managed to have

disclosure of PPBS information withheld from other Government

agencies -- a restriction even others in the Pentagon consider

unnecessary.4

The Council of Defense and Space Industry Association's

(CODSIA's) expressed concern here is that the clamp down on

information is overly restrictive and at loggerheads with

Government-industry total quality management (TQM) efforts to

482FAR 15.1003.

483See Jeter, supra note 382.

"4454 FCR 57.
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make the acquisition process more efficient. 48 5  The major

concern being that the rule is just too broad in defining PPBS

information as including "supporting data" and "all other PPBS

materials.,,486

Although industry would agree that not all PPBS should be

disclosed so as to allow decision-makers the flexibility to

make decisions without lobbyists' intrusions, the rule as

written may work to deny industry information it needs to plan

effectively and deny Government of industry feedback which is

so vital in assessing technical/cost tradeoffs.48 7  Some

suggeotions being discussed to lessen the impact of this rule

include lowering the approval level (to the program executive

officer or the program manager) for the release of some PPBS

information at, for example, the draft RFP stage.4 8  The

earlier issues are discussed and the more information on the

table can only lead to the avoidance of problems and

litigation later on. In addition, it has been suggested that

a "PPBS marking system" similar to that used for SSI would

ease the burden especially for lower echelon Government

48353 FCR 423.

" 6See supra note 474 at 286h.3(b) (5) (i).

487See Jeter supra note 382.
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employees who might not know what they are releasing.419

f. Documents Disclosing the Government's
Negotiating Position

The rule here calls for a categorical exemption. Such things

as pre-negotiation business clearances and positions and cost

estimates or any other document that might adversely impact

strategy shall not be released. 4 • This category may also be

unnecessary as it does not ever (with or without upchannel

approval) allow for the disclosure of this type of information

even when it could be done evenhandedly and in situations

where it would work to the advantage of the Government.49'

g. Drafts and Working Papers

Like the category immediately above, this category was not in

the original rule and is not really needed as it is covered by

the Freedom of Information Act. 49

489Id. Note also that FAR 3.104-4(j) (1) (ii) requires
contractors to mark the specific portions of information they
consider proprietary. This requirement is not levied on the
Government in FAR 3.104-4(k) causing some to believe that
whatever the rule, it should be the same for both the
Government and contractors to alleviate any undue burden. Id.

49See supra note 474 at 286h.3(b)(5)(ii)(6).

491See Jeter supra note 382.

4"Id.
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h. Interplay of DoD Rule With Existing or
Proposed Statutes

In addition to the new DoD rule there are other sources of

guidance on the release of acquisition-related information,

that, unfortunately, are producing considerable confusion,

bewilderment and fear.493  These include the Procurement

Integrity Act49 and the Procurement Ethics Reform Act. 49 5

(1) The Procurement Integrity Act

The Procurement Integrity Act was enacted as a political

response to Operations Ill Wind and Uncover.49  Whether the

Act was needed and the extent of legislation needed are still

matters of great debate; however, this is one matter on which

both contractors and agencies tend to agree -- the Act was

unnecessary. Be that as it may, the statute is in effect (at

least for now) and it essentially provides criminal sanctions

for the following prohibitions: (1) Contractors cannot

493 Id.

49441 U.S.C. S 423.
495S. 2775, 102nd Cong., 2d Sess. (1990) and see 53 FCR

867. The bill was not acted upon and on Feb. 21, 1991 the
bill was reintroduced. S. 458, 103rd Cong., 2d Sess. (1991)
and see 55 FCR 249.

4
9For an excellent history of the Act see Ryan,

Procurement Integrity Legislation and Regulatory
Implementation Problems, ABA Pub. Cont. L. Sect. Seminar,
Procurement Integrity and Compliance (Nov. 3, 1989) at 2-12.
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solicit or obtain pre-award proprietary or source selection

information;49 (2) Government procurement officials cannot

disclose proprietary or source selection information without

authorization4 ; and (3) Persons with access to proprietary

or source selection information may not disclose it to any

unauthorized person without authorization. 4 W Adding to the

confusion are the Act's definitions of proprietary information

and source selection information50 which do not track the

language of the DoD interim rule.

(2) The Procurement Ethics Reform Act

This Act was sent to Congress by the Bush administration on 20

June 1990 and again on 21 February 1991 to effectively rewrite

the existing procurement integrity law.5"' The purpose of the

Act is to identify sensitive procurement information and to

severely sanction (criminally) those that misuse such

information.5 0 The approach of the proposal focuses on the

protection of information rather than on the status of persons

disclosing or obtaining the information, or at what particular

4941 U.S.C. S 423(a) (3).

49841 U.S.C. S 423(b)(3).

4941 U.S.C. S 423(d).

541 U.S.C. S 423(p) (6) & (7).

5ISee supra note 495.

553 FCR 889.
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stage of the procurement the information is generated. 3 The

proposal defines "contractor bid or proposal information"

differently than does the DoD interim rule, by omitting profit

data, although the definition of SSI is consistent in both

documents.5

2. The Future

We will continue to see efforts to further legislate and

regulate the (non)disclosure of information to industry. It

appears to be a favorite topic amongst members of Congress.

What is most troubling is that there are individuals,, both

Government and industry alike, who are honestly trying to make

sense of this intensely complicated guidance. DoD seems to be

in the thick of it. Title VIII of The National Defense

Authorization Act for Fiscal Years 1990 and 1991 requires the

Under Secretary of Defense for Acquisition to establish an

advisory panel on streamlining and codifying acquisition laws.

The panel is to review current acquisition laws, prepare a

code of existing acquisition laws, and to propose for

elimination any laws deemed unnecessary to ensure the best

interests of DoD are protected. Stay tuned for its report and

the resulting fallout.

-Id.

1MId. at 891.
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VI. Conclusions

Throughout this paper a number of recommendations have been

made regarding specific improvements or changes that might be

considered. It is not the purpose of this section to

reiterate what has already been said; but, rather, to address

a few areas that are central to the disclosure of acquisition-

related information.

The basic purpose for disclosing information to contractors is

to get the Government intelligent, responsive and low cost

bids and proposals. Often the Government has no legal

obligation to disclose but should. Contractors compensate for

nondisclosures by increasing the price of their bid/proposal

or, ultimately, through litigation.

The federal procurement playing field has two intersecting

tiers, both of which should be level. 50 5 On the one hand, the

Government must ensure preaward that all competing contractors

are treated similarly and fairly;6 on the other, the

Government's postaward dealings with contractors should be at

-See also, Stuart, Government-Industry Contracting:
What Should the Relationship Be?, 17 Nat. Cont. Mgt. J. 47
(1983).

"50See FAR 3.101-1 which states in part that "Government
business shall be conducted in a manner above reproach and ...
with complete impartiality and with preferential treatment for
none."
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arm's length, not adversarial. The Government's duty to

disclose preaward is critical -- it is at this stage that

contractors are scrambling for information which will form the

bases of their offers, and the potential grounds for protest

grow exponentially with the number of prospective contractors.

There is no question that with the advances in technology the

Government will create and store more and more information --

information of great value to contractors. One of the

Government's future goals should be the elimination of

expensive and time consuming FOIA requests through the

disclosure of releasable acquisition-related information.5 0 '

But what information is releasable? This is the tough

question and, as has been shown, not even the armed services

agree on the releasability of some documents. Perhaps

releasability rules cannot be static. The procurement system

must be flexible enough to cope with changing

circumstances.-'

One thing is certain. More laws and regulations are on the

way. As with the DoD interim rule, the road will not be easy

S0 ' One should not confuse the releasability of information
that will fuel a protest with the disclosure of information
that may prevent one.

-See Schrage, War Project Shows Pentagon Procurement
Can Be Fast, Flexible, The Washington Post, Jun. 14, 1991 at
D3, col. 1 (Desert Storm "'anti-fratricide identification
device' was designed, tested, built, shipped and deployed in
20 days. It even worked."
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-- it has been two and a half years since Senator Levin's

subcommittee decided that a uniform DoD disclosure policy was

needed and it has yet to be finalized. Most agree that the

proposed rule does little more than centrally locate the

existing rules on the release of information. In effect, it

was a political response to relatively rare criminal

circumstances (Ill Wind) and will do little to change the way

things are done. What is really needed is a way to educate

and retain our procurement officials. Professors Cibinic and

Nash contend that the problem is systemic and goes well beyond

the issue of releasability. They state that

[N]on-compliance with contract terms and Government
contracting rules ... is not a rare occurrence. By
noncompliance we do not mean criminal activity,
which we still believe to be rare....

Most instances of non-compliance are unintentional.
Sometimes they result from negligence but more
often are caused by ignorance. The Government and
the contractor must share the blame. Personnel are
often assigned to administer contracts without
having adequate knowledge of contract terms and
applicable rules. Small wonder, then, that the
rules are often ignored.

Stating the solution is simple; implementing it,
admittedly, will take some time doing. Personnel
should not be assigned to contract administration
unless they know the rules and the importance of
compliance."

"•Cibinic and Nash, 2 N & CR Dateline December 1988
(emphasis in original). These words were echoed by Senator
Herbert Kohl (D-Wis), see Senate Hearing, supra note 382 at 6:

[W]e need to find a way to make the

process more professional. One of the
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Beyond the issues of education and retention lies the

discretion of Government procurement officials, and no matter

how strictly drawn the procurement rules get, there will

always be allowances for discretion to release (or not

release) certain documents -- as is true even in the new DoD

interim rule. And so it should be. Unfortunately, the

primary avenue to resolve most disputes of alleged abuses of

discretion is litigation. The search for a balance between

rules and discretion was stated by the Assistant Secretary of

the Air Force

While we want clear and enforceable laws, policies
and regulations, we also want efficiency, latitude
for exercising sound judgment, and reliance on the
demonstrated knowledge and integrity of the
overwhelming majority of our acquisition
personnel.50

Congress should slow down and examine the effects of its

actions in this area of the federal contracting arena. Its

piecemeal legislation is having a deleterious effect and

serves mainly as a full employment act for attorneys while

things that concerns me is that we give a
lot of responsibility to people who are
not always sufficiently well-trained to
exercise that responsibility. This is
not a criticism at all of the people,
their abilities, or their motives.
Instead, it is a criticism of a system
which does not always offer adequate
rewards to attract and retain the best
people.

51°See Welch, Senate Hearing supra note 382 at 15.
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placing both Government and contractor employees at risk for

not knowing the rules. What is needed is "quality"

legislation, not "quantity" legislation.
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i misrepresentationf

ffirmaive False Statements tm Nondisclosure of
SitfCoditn actual Information

Express Implied/Constructives

Vital/Material

Affirmative False Statements:

Th Gvern t made a n erdraoeous saement of fact (not opineo 1 a 0
-Th: statement induced t~he contractor to enter the contract;

The contractor had a legal right to rely on ther5 at and Ae >

-Shiebildntrco relie aupn nthe 357atemn 78.s n,'y

Nondisclosure of Factual Informationd
- Contracto1 undertakes to perform without knowledge of a fact that affects performance

cost s/duration;
- Governet was aware the contractor had no knowledge of and had no reason to obtain such

knowledge;
- Any contract specification supplied! misled the contractor, or did not put it on notice to inquire;

and
- The Govermsent failed to provide ash relevant information512

Remedies
Unanticipated performance costs

- Damages (breach of contract)
- Equitable adjustment under "remedies"

clauses (Changes Clause, Differing
Site Conditions Clause, etc. )

Conversion of T4D to T4C
Contract avoidance/rescission
Cancellation of IFB/RFP

lReformation

51nEdwards, Edwards, and Dixon, supra note 103 at 10.

512 Petrochem, supra note 105 at 1079 and American
Shipbuilding Co., supr-a note 357 at 78.
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DEPARTMENT OF TKE AIR FORCE APSC R!EGULATION OD-44
Headquarters; Air Forc Systema Command-
Andrews Air for=e Base DC 20334-S00 I-! II August 1911

CONTRAC1M) PERF16RMANCIE ASSRSSIMENT

This regulation sets policy. assigns responsibilites. and perovides procedures for sysiemazicaly assessing comcsor
perfommmac o0 current 00onoses. This regualaow applies to Amnamnee Division. Aeronaautical Systems Division,
Ballistc Missile Office. Electirnic Systems Division. and Space Division. This regulason does not apply to the Air
National Guard or to US Air Force Reserve units and mnembes

Sectiom A-Alr Force Sysatems Cowndsu Fairy the prothaci divisson and odher inteinal reviews and
evaluanim of the program,. such as command as-

I. Purpose of a*e Costatero Feafsfomance Asets- sessniem reviews (CAR) and programe assessmient re-
mtea Reporting Systas (CPARS) aned AFSC views (FAR).
force W2, Contrator Palwassa Aseamnit
Report 4CPAR): 2. Apilcabity tmie Scope:

a. The sole purpose of CPARS asis toprovide pro- a. The CMkR is limited to contracts for concept
gram fhmge in lpst fo a command-wide per, deU5onstiton and validation. full-scale developmeni
formniane dat base used in AFSC source selechem (PSI)). aned full-fiet productio, and deploymntes ef-
(AF~is 70-15Sn 70-30 dimes source selection po- Ibts. Laboratory (Scmeti and Technology pro-
icy aNd peocedunssu. Perfomamnce assaesmet will green). e uvu. and operadoms and ntmame e ef-
be used as an aid in awording contracts to convc- forts ane oat included. A CP.R aun be comspleted
toso that consistently priodtice quality products this on ali such conuace; over S5 mansfi (fae value,
conformo to requiremaent within contract schedule excluding uneercsied options) with any division or
and cost. The CFAR can be used to effecwivey cn- subsidiary of slue coistmraco listed in Withoeta I
snunicame contacmor stresagth and weaknesse wo When a singl conmtct inwsuiwn requires segregs-f
source selection olfficsl. The CFAR will ame be am0 of cons for combining FSD and production ef-
used for any purpose othder than tie am in this part- forts or containing multiple productioso loss. an an-

graph. dividaiud CYAR ny be conspleted for meah segmsent
b. The CPAR ansestsie a uctator's positiv and Of ~OWL

negative performnc on a givsv coatract durin a b. Ditiedensing the application of CPAP.S by a lo-
speii penod otf imse. Each anuisns si be cal acivt Mo sfdjional .om effort and con-
based ou objective: flact sad be app;abble1 by pro- OU p aqisl AFSCfCV approval before umple-
gra and contract miagsieth dm nech as cost nosobU

-efre reprts "mheig - me. Setn 8 R hlu
lags. fnsncial Whlveny asesismisti. - ed -eped~ sA~isi
maompesin reviews, .. Or WVUi.i 3. BQ AFCR~sd ihs
ftacdoaZ perfO~iag cevautos le I a a. Depuity Chief of SaMf Systes (HQ AFSCSD)
tract ineaiaS ssci essiae conesmsnng imus tha d ovrl masgen and control of
tie citatos or resuflcsanoin of *a coszweaco' per- the aR is cosfti w ti euain For-
forma=n thoul be proie; Ie spcatuiss nissela anVd ap* l di regulatio ia a jo.int-W
or cýom j ~ '--A NMe be ithiad I 03dH AFICAD nd D yChief of

c. The CIAR umee uest pitieia isdeagmesd wil SIAf Casiracf (Q AFSCJPK)
a sev oldeche and helihuceamobki ohgsctre b. HQ APSWP is uespoisleb for maintaining die
and Iies i ,he of cWoss mto pIt i lis at~o e in atucdl-' 1.
Both govssimese and cmitactr program stoo -
mas perspecitve o cat nvd 00 die AM&U The 4. nM Ac'iy Raapowshatm. The coeinnander

asemma trvavieed by a level of mesgess or vice cosnsaer of meac of due involved field
aibas doe prooenin diect or nuesi to ecivtes
conswaecy wish other CIAR es'alsisdou linogbouos a. Esalifisheia gecds se0 inapkena diis itgu-

laboa. Subit owe coy of local sapplementes to HQ
AFWSC/D.

No. of PIs, d Aee: 9 b. Evambihut a CFAR foca poust. This foncal
OUR: PKCP (UsaS. YWft*. AV 084022) pow i aspongsible for the colsiecibs. contol. saor-
Approved by: D0e. K. Meyer) age. and distribuion of CMARs prepared ofthde field
Editor. S. PIsderisas aclvt.
Distribution: F.. X: c. -Esnia timly completion of CWkRs by~ pm-

HQ AFISIC/A Noairia AFB CA ftd097000l I Stak iees or,. mmmer.
AUULJDEA. Maxwell AFS AL 36112-3564 ... I d. Entitis amly review of CPAR& by local re-
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viewing OfficAilS. manager narrative remark am tumited to. atm 16
e Ensures submission of the AFSC Source Selec- plus one additional single-spoced rypewriten page

lion Offerior Repon (pain 8). c. Th program director or manager will main a
copy of the preiiminaiy CPII* and transmiut the oig-

S~etCg C-CFAR Prce~dnrso nal to his or her counterpart within the contracito&

S. Frequency of Reporting: managiemen to discuss initial CPAR ratng am

competedbetwen 10 an 366daysafte conrac provide cw owing guidnceiouhe ofl ico

the Cotract mom fewentreport" is e"Ved(3) Do amt release the preliminary Ck opr
webeprogram director or manager issa (a sn.- or enmss ousde th otato~ o Do~

change in performance that a~ii Yalestenot use preliminary CPAR data for adetsn.pro-
assissmentof he O~tbCWCor hena Cang in motional material, preaward surveysrpoa sub-
progam drecsrs r maager occrs.Contactos oittals. production readiness reviews, orother simmu-
may equet dg th CPA beupdaed b th proIta purposes.

gramo office if A signtificant clear i peformOance)Rsoss noonl fprvdd hya
haa occurred. Generadly. no ito, than me CMIPs a (4) Repose am opinl fpovdd theyamnis
year should be prepared. An intrmodmet CPAR is du du30ayofteoe fthtrmrnl

limited so cosemmeor per-formance occurring after th letter and are hinuted to items IS plus one additional
preceding CPAR. To inP--v efficiency, in preparinlg single-spaced typenue page. Thiu page urn will

die CPX. i is a mcnr~e Chu th C be be stricily enforced. Additional pages wil not be

coplte esatrwid the sa rvews (for exml. rvee o nlddi h CPAR data base. Con-
PA~s CAs. unc fo deaulios.majr ptt- tract"r en received after the 30-day period

gARs. CAR& sat prgrm dolemunes). IWPr- may not be included in the fina CPAR.
c. A Renal CMAR will be compide upon arct(5) Focw comment on die olbjective portio of

teriminatioin or within 6 moods following tie delis- dhe progra dinecior' or manaigersi narrative and
cry of the final maor end isi m ono e. 7119 provide views on causes and ramnificameoi of the as-
final Cfr.R is limited to , -n--r perfoirmance oc- sessed performosce.

currin afte the j CPAR.d. Aftr ioceving and reviewing the contractor's
cat~ng ~ te Peceingcomments, ft program direcor or manner my

6. CPR Pio a Each CPR ia completed, m- revise the prelnsiary assessmeta. Revised asiess-
viewed, coorwakmsd. and appittid within AFsc. meots must be reore on a new CMIR frim that
Contractor organizations Winl be given an opporuls- will be attached to the ongitel. Camplesam I
airy so revuw and .on di progiu diro- through 5and mark gem 1.2 "Reviswon to CPAR for
torh or monspe's preliminy asamammase. Mwe peiod (usnert peuiod wmd) Indicas: revued re-
CPR asvisw ad -ipmo* prosoi am follows: imp5 in fma 14 or 1S sad eqApin the reason for

a- Mhe pmnjart maaer or "Osr responsibe die change made iAm 16.
for die , -n , being reviewed purepan the prellimn- e. After receiving contactor commentsora 30 do"p
vory doonmdesoo and =anew in coordination froni the deftomf the umanmota letter to the commc-
walls the poitied inem. This saume shoul be tor, whicevrw occurs firsi. the program director or
bassed on nasolelfaonimin .qim p prjr I I I I . manager will sign ma 17 and send dhe CMIR to di
such in System Engineering and Technical Assist- product division reviwing ofitcial for review and
anc or Fedesu Cooarct Research Cen iOacU- signature according to local procedures. The product
tras. may provide input as papaec wemu members but division rieviewing official Must be at lew one level
ream soallowid acos so comapleted CPARs oesakii above the program director or manager.

spicifically amihorized a support of a Mac slec- U. Afar the CPAR is compileted. the program di-
ons. The project intege or egu Mos eamira rector or asmiger will send the CPlAR and all at-
tho all CMIR docomeumn sad form ar marke tcmat o the CPAR focal po for toput rento the
"For Official Use Onlyl~oowe Seloctions Seneiriw comonmad-wide damtasem. No copies of the final

according as APR 12-30 and APR 70-IS5. chqser 4. CMIR will rmania on file at the program offc.
b. The program director or Iae resposaible Working papers associate wish CPAR evsid on

for the ove rllpogram reviews and trnsits die may be remaind but mene be protected as "For 0111-
pwlsnimmw CPAR to the co e The etitgni Ciall Use Only/Source Selection Senssitiv."
directr or insor masso p 17 roa jw g. All rcram create by this regulation will be
bef suabmdiing tdo flow Mumear to the Me&, retained and disponed of according so APR 12-50.

riiio eviwon official. Program director or
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ductioi aNd deplvmeav source selectimons er $5
million (face-award value. inscludling options) that

Armrnet Dvison erecompleted during One previos fiscal yeaw
ADMiMenP 050 b. Staw the narne and address orftdi conti-acuir

Eglin AFB FL. 32542-500 divisions of suabsidiary- Identity the parent corpora-

AV 872-3l07/Comnsercuil ý904j 982-3 107 ti~o. if applicable. State number of tunes contractor
submitte proposals.

Aeronautical Systems Dsivision c. Identify additional contractors recommended

ASDIP.MPS for inclusion in the data base. along with a brief

Area B Bldg 125 justsficaoo.

Wrijii-ftiserS A0 ON 04543s3-W53 d. Be submitted to HQ AFSCIPKC annually by 31

AV 785-5912/Commercia (513) 255-5912 Oct.

Ballastic Missile Office 9. CPAR MariWgs and Proelatla. All CP('.R

BMOIWJ( forms and attachments will be maskrled -For Official

Norton AFB CA 92409-6468 Use Onsly/Source Selection testive " CPARs have

AV 876-4631;Comrtuercial (714) 382-4631 the unique charamtnstic of always being predeci-
stonal in nature. They will always be source selec-

Electronic Systemts Division tion sensitive because Becy wWl be in contiaint use to
ESDIPKP-2support ongoing source $elections. This predeci-

Bldg 21 stonal nanire of Bhe CPAR is a basis for requrig

Hanscoim APR MA 01731-5000t thaBe CPAR dama base be protected from unaudior

AV 478-5g53/Comtnercial (617) 861-5853 ilzed disclosure to personnel or entitie outside the
source seleto procmas. It must be otoed. however.

Space Divisiona that CMp~s may) also, contain information that is

SDIPMOM prisprieary to the coastrameto, ha is the nthjec of the

P 0. SoM 92960 report. Information continled on the CPAR such as

%kirld Way Poistal Center trade secrets and confidential comnmercial or finan-

IL" Angeles AFB CA 90009-2960 cud dats, obtained from the contractr in coot)-

AV 833-O6O2iCotnmcacal (213) 643-0602 dece -at poxecudI froim iathonrzed disclti-
star. Additio&aly. CPARs may co0ntai valuable
govemmesw-geliertid commercial tallbmnalio tha
wall be used in Bhe award of governmen contracts.

F~gut 1.LAK f CAR Fw Pbnt&Such corninercially, valuable goveranunes-genesuted

Figformationomust be prostected frm unauthorized
disclosure. Based an the conifidestial nature of Bhe
CMR Be; folowing guidance appliti to W -~mo

7. CPAR Pocial hint. Each fie activity CMI lb- both Oetrow and exaternal to Bhe goamm oicial.

cal poiti will keep original Cftft and all afach- a. batermIl Govetanam Peesactlat. CPARs mrust

mewtsoa separat files foe each corporation an *t be utraled as sourc Selction sensitive at al -ies

tachnient I. Each corporitw file wil contain septum The fBow of CRMft throughou AFSC i support of

ffiles for divisions and nabadwar=a uba CPAR will source selections will be controliled by Bhe CMIR

be retuaind for 5 years. unless the pitipa directr focal popints and transmitted only from on CPAR

of~ manager mam.a IneW reenio period. For foca poiw to anoter (sec APR 70-15/APSC Sup I

esateple. a long developi peI-OF may 0e00960- and APR 70-30/APSC Sup D). OULSIde Of -s in an1

no Ionge reaatot to Mefier c nrWA Pua- dinstant sourice selection., infornmaion cotntained on

manor on the ewnt pupass. DtriI;anoa of CPA~s Bhe CPAJs mugt be protected in the unme manner as

within AFSC will! only be made, hom one fiel ac- anfoartuiton contained an completed waoce selection

tivity CPAR foodl point to WAAW. Source seclect files (see APRs 70-IS and 70-30). Infornmaion cOo-

ter ,asbt nmm contact Bheir loca CMI foca tamned on Be CPA41 may Oct be usied 10 supporI

point foe ial appeupruM CPA~a. Figure I prtvides preaward surveys. debarment proceedsnpi. or any

Bhe Uat of APSC CPAR focal MoM. other untrnal government reviews.
b. Eaterua GovarumM nt Fiu111ss- Due to te

S. AJSC aesSahoesn Ofiara Rapset (RCS. sensitive and confidentiall natre of Be: CMARs. dii-

syS.MIC(A)Il). Tb keep Be CTA data bute cloinre of C"I dam to coonsrcto or otheta; out-

cures said reflec Be contmaco tho AmS evab- side Bhe govesutngoris as m wifthoned. As exception

am durig" twos selectin, as WO listing of of- so this nIe is tor Bhe contractor do isde subject of

[NRois atregiiiad. The Uhsaig -m Be CP"- In this amsulon. acog so review Bhe

a. ;Ze&O oltira on coacepe ariatrad-a id completed CPAR will be granted by Bie CPAR focal

validawgiom Ond-acile developmen. or full-nM Pr- powa if the contrnactor personne repatingsacces
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have a lefer signed by their corporate chief execu. maude io the CPAiR after the conjtractos Initia m,-tive offlcer iCEO) or auuthorized designe lifr euans vie (Now: During the souirce selection thwss"ssi~PIC. general eunauger or division vice-president) prucess, the contractor Will be notfied of relevantgrantng diacloanre to tha individual. When the Paw performance dam. derived from a CPMI orCEO las designated other corporae approval ofli- Other sources, that require clarification or could leadcuals. both the CEO designation letter and CPA to a negative rUin. See APR 70-15JAFSC Sup Iaccess letter signed by the CEO designee mum be and APR 70-3OiAPSC Sup 1.1 On those rare occa-
presented to the CPA'R local Point. Copies of the sion when a Freo Of Information Act oPOW~finial CflAR am not aillowed to be made ofretane reqsaes is received for CPAR release, process theby the contractor's representative. Such lirited and requetu through FOIA chiannels to HQ AFSC/controlled access by the contractor's representaove DAQDI for Sevitu and comlideraimio by HQ A.Fsci
viill aot inhibit candid agency deciaainmaksing. ThisIK
access is needed to ensure dhe accuracy of changes 41 F1 Princrfm. iSC~ 125

OFFICIAL. BER.NARD P RANDOLPH. General. LSAFCommiatder

DENIS R. NIBBELIN. Colonel, USAF 2 AttachmentsDirector of Information Manmagemrent I- Lim of Contanctors in CPAR Dais Base
2ý In-utsn for Completing AFSC Form J25.
Contractor Performance Assessmnen Report (CMR)

e4ac-a.& An5 DCI
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AFlCR USS4 Attachaenst 1 11 Augwo ~wS
LIST OF CONIRACTORS IN CPAR 1VkTA BASE

I. Allegui Corporation ( United Airlines Service 45. K~aman Scienice Corporacton tPtke'scodlCorp), 46. Lockheed Corporation (Sainders Associate.)2. Allied-Signal. Inc. (Bendix. The Garrett Corpora. 47. Logicon. Inc.Unit) 48. Lord Corporation (Goodyear Aerospace)3, ALS Corp (1nfossc) 49. The LTV Corporation
4 AMAF Industries. Inc. 50. MANTECH
S. Applied Science Association 51. Martin Marietta Corporacion
6. Applied Technology (Ltoan Industries. Inc.) 52. Marconi Avionics
7. Arvin Industries. Inc. (Calspan) 53. McDonnel Douglas Corporaction
S. AUL Instruments S4C Mission Resesich CIorporaio
9. Aydzn Corporaison 55. Motto.s Thookol. Loc.
10 Ball Corporation (VERAC. Inc.) 56. Motorola. Inc.
I I Bandle Memorial Institute 57. MJA-COM, Inc.
12. The Boeing Company 58. North American Philips Corporation
13. Brunswick Corporation (Magnamit)
14 CFM Internatoiona 59. Non"ro Corporation
I5. Chrysler Corporation (Gulfsontams Aetospace 60. Ordnance Corporaton
Corpoajso Electrospasce Sysm Inc.) 61. Thse eRan Ceintral Corporation (VTRMO Corpo-
16. Cuncsinw Elecatimcs rfob=)17. Computeer sciences Corporation 62. The Iberion-Mmer Corporaton
1S Computing Devices Corporation 63. Quest Research Corporation
19. Cubic Corporation 64. Raytheons Company
20 Darling Indu ue. Inc. 65. Reftecatoe. Inc.
21. DEC International. Inc. 66. Rockwell Iternaiuonal Corporation
22. Diabi-Barracuda 67. Science Application InternationalI Corporation
2.3. Dynalecton Corporaio 6. Ili Sige Compay24. E-Syssems. Ioc. 69. sochh
25. Eaton Corporawin 70. Teledyne. Iee.
26. Educational Computer Coirporaimon 71. Texas Iosrionaess. Inc.
27. Emerson Electric Company (Hazahine Corpora. 72. ikestar Plastics
tion 73. Txtircn. Ioc. (AWIO)
21. Fairchild Induthiesn. Inc. 74. TRW Inc.
29. Ford Motor Company (Ford Aeinapasce) 75. TVI Corpoasion30. General Aero Pwatkiacuio Cmorptonelo 76. Unisys Corporaio (Sperry)
31. General Dynamics Corporation 77. United Industrial Corporations (AAJ Corpora-
32. General ElcrcCorporaton (RCA) tion)33. General Motors Corporacion (Hughes. Aftion 71. United Technologies Corporation (Piato & Whit-
Goe zbusne Donun) ny
34. Ganesa Applie Sciences 7.uia a numm
35. GENCORP (Aesplet) so. Nbr-V aal Itipeise Inc.36. Gumsaa Coeporadioma 3I. v~wftýn Camp""37. GMl Corporitelo. 32. Illeiaanom Electari Corporation
38. Hamrs Corpornatiton 33. Wasess Electric
39. Hercules. Inc. 34. Wistohen laterniowe Corp. (%Filluman Re-
40. Honeyuel, Ioc. ,natch)
41. 1DM *Majo subiistvifariesd currntly have AFSC buss.42. Listrsas Electronic ases;a in parediseses. CPA~s ans reqluired fth all43. ISSCD Corporation asubsidarses and divissow. noat solely those in paren-44. rff Corporation them.
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INSTRVCflONS FOR CONMLFID4G
AFSC FORM 125, CONTRACTOR PERFORMANCE ASSESSMENT REPORT WCPMR

Type all informnation on the form. No hsandwritten the amup used for the areas of evaluation on the
CPAIU will be accepted by die CFPA. focal points CFI'J wandite similar areas used for the PAR. CARt.
for inclusion into the APSC data bas program director assessment mrepn iPDAR). or pro-

l~ ~ ~ f ~gram manager assessment repor PMAR. The ma-Item1. tateEli nam an -kressof ie dvison or ditkicince is that the CPAR assesses a contrac-
or subsidiary of the contractor perforrnung the con- tores peifrnsawmu on an individhual cataract while
trac. ldentsfy the parent corporation (no address re- the PA R. * CAR P R.adPMAasses an overaU
qisired.) Ideossfy the contractor's Deparineci of De- program. A blue rating has bean awdwded twodeoe
lense Acavay Address Directory code. excepawoal performnceo that is am found in the

other assessments. This inew rating is addd because
Items 2-4 Sel-expanatry. ecognition of escptonaa bskdy is imprtant in the

Was 7. State currnat ma, ,c period of perfo. source seledibon prcss.r Figure A2-1 lists anid ex-

~ a. Each ame assessiment must be bese on objec-optinsthehav bee exrcuid.tive darn proiwaded in item 16. Facts to support Wp-
11am 8. State the current percent of the contrct that cifc astiam of evaluation should be obtained fromn
is coteplese. If corn performance report (CPR) or govrmo 5(Scialiias hiniluis with the contractor's
cosiuschedsile statue report (CISSR) data am avasla- pabuat on the coomiact uinder reysew Such spe-
his. calculate percent comuplete by divitlin.g cumula cialists my, for example, be hom engimneing, con-
tiv budgesol os of %lar psderfomd (DCWP) by tractung, contract administration. mnanufacturing.
contract budget bas (CBS) (lea tamagemoo ie- quality, and logistics.
serve) and mulitiplying by 100. CUD a me sui of b. Tie ne amu t o risk insherent in die effort should
negotiated cost plus esuma const of authorized uin- be reonpazid as a significant lactor and taken into
deimie was. If CP orC/SSR data are amcscooat when assessing the contractor's perfor-
available, estiatie, percent complete by diidn temance. For examiple. if a contractor net an ex-

number of months elapsed by total mimbee of trneley t4Wa schnthule. a bluse (exceptsonsai) essm-
mndusb in contucit period of perforiemae and msulti- mea may be given as recognition of the inherent
plying by 100. ichedile riak.

c. The CFAR as desigued to asset prime cosmirc-
11am 9. Suat the current Gic valuse of the coctract. sr performac. However, in those evaluation aeas
For incentive conoetras. swthe targe value. is whtich dc, t ,, amtomi hime siagidicantly in-

fluetie she prime contractor's perforusance is a
11iam If. Check the appropriatehba. neatve or positive way, recor the subcontiractor

actins is ismi 16.
Item 11. Identily the on type. Fo -ix con- d. Many oftshe evisastawo areasi a mmt 14 inpre-
tract, check dhe proiommrnam contact type mail m i of dimeu eleensm. The peogans di-
identify the other type is -maxd'- thOild cosie wahcoatadue the anu

lam 12. Piovide a short A, v miumo athue M" IDib swasllow rn P examle.,e , am (Min 14d) could be rate et-
pinigims Spell Ott ADl s ib m *- Cam vow if *Wsisy wata proablem eve dthough other
program ph=es and prodacm INt (for easimple. e.o w- ft PoutUttiedfoto
conept devek~ai. faDl-sarne &rlp low- wr unoy
ram iniia prodoction. or faill-rasm e~ (kit-
2))_ For a*-o w@n ss m. Went* DODD kmii 14a. Thusm mastmu be scwdseptiwely.
500. 1 muidmesoa poe. Evalua the extemt so which the contractor is meet-

Item 13. Porovd a abndatpimo h ____ tauiwaulinpah or sywmo performace in ma
effort ~ ~ ~ ~ ~ ~ ~ ~ o kmaetm e elnatte cotctrquiremeata. iscisdin but not Iim-

effort s do Wenifie Ita saolom colo w ad to do seim. of work. specificatioms. cn
subsymmis. ~ ~ ~ ~ k n aw nls n f6@fi a Meqau Hae t Ii. ad significant special cone-

members ~ ~ ~ 09.il1serst @ to 'ee
effutt 69 Wn 1e1u11 so 111s1i SWAM ulam.. It ksm 14.(1). Evalumat the nm r'egierg
is haiom I o 11he the complstaiy oft he com- desig caphiilit ad engineering resource support.
tract effort and th oerwall lotcall risk assockad Ckmderde amnount and qmalay of engimnerng re-
with accomnplibin the elke. sourens dervind to nupport the c cteffort.

km= 14. Ia piun a CMX. doe piogim Isawr m 14.0M. EvalM the Inm Nowhc the can-
or MN W slaosd lam a for consisteny he s nedP mcor is amooin die "mtwe dceonn modifi-
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briefly discuss in item 16 the significance of this
vaitnawr for the contract effort. Cumtulative schedule

Shar (Eiteepialann. Indicates performoance "3118We in dollars is defined astbudgesed cost of

clearly eceeft contracntual requireettels The 'evrk performed ibCWPl mium budgeted cost of

am&eato evaluiationt contains few minor prob- *aqrk scheduled (BCWS). Percent schedule variance
lems for which corrective actions appear is defined as t(BCWP - BCWS),IUCWS) x 100.
highly effhcovew Fbr coot performance. blue
indicates a positiv coo variance. Item 1det If CPR or CISSR dam ame availabl. evil -

Green (Satsafactory). Indicates perfor- ease curren cost varaiance if the conum is greater
Manor clearly meem contractual requirementis, than 10 perceI complete Put the current percent

The are of evaluatin contnt low mom varance Mad the gatatimalw ess ma completson

problem for which corrective actions appear us tient I said give a short narranve explansat"o of

sandaecory. For coot performance. green todi- cauaes and contractor-pinpoaed solutionis in ment 16.

came an coat varmanc or a negative coot vani- See sees I to calculaie percent complete. Compute

aince greaser than 0 but less thani or equal to 5 currnt cost vartiance percentage by dividing cumui-

percent. laove cost vartance to da (column I I of the CPR.

Yellow (Mar~nll). Indtctes perfsitiiamec column 6 of the CISSRI by cumulative BC`WP and

tnets comrctual requuumenta. ThW am&a of mulitiiplying by 100. Compute completion c-a va-

evaluatio contains a Serious peoblen for 4= parc Srg by dividfing CS3 lese the govern-

which correctiveacoem bave not yet baen -u'a s alm at compliction (EAQC by CBD and

vienti1ied appear only marginally effective. or mulisplytng by 100. The calculation ia ((C11B-EAC)I

have not been "ll urgilemented. rbr coat per- CBS) xI10. The CRB must be the cuirent budget

formanc. yellow indicates a negative cost vat- beat againat which the contractor is performing ino-

lance gpeme than 5 percent but less, than or chuding formailly establiahled overtargat baselines

equal to IS percent. (OTDD). If an 0TBhisa been esalished since the

Red (Umnsthbirty). Indicates the contrac- lags CPAR. a brief deacription in min 16 of the

tor is in danger of no being atile to iatisfy nature and magnitude of the bmliii adjustmnent

contractial requsiremetso and meome" is nor muss be provided. Subsequent CPA~s mu- evaluate

likey in a timely menor. The ame of evalisa- oat peirformance in armse of the revised baseline

toat cocea= serious probleml for which cor- and re"rence Me CPAR tho deacribed the baselin
.emo acton appear inefibcove. For coat adjusmalw (ftr exampile: Th7e co- c baseline was

perforumane red indicates a negative coat var. formally adjusted on (daft. See CPAR for (erod

tarooe Fmer than 15 percent. covered by CPAR) for an eaplaosana.") If CPR or
C/SSR daaare ex available. evaham contramer
coa 10012189n1011. ba the coOUgrai CepeWRIecing

Note 1. Upward or downward arrowst may be used coat growth or anderrue? Provide a short nawiatiwe

to indicate an unmvsg or worsening trend inauffi- explanationa in item 16 of cmauesan ther corctor a

cient to change die assessment staum. Proposed selitiona.

Nose 2. NIA ranges got applibcable. b1m 14d. P"Aact am itac asite colleerson of don-
csplas setdld io deamp. uset. and s~c SyW

viganm A2-1. taev den CnlkM amr air . .na - specifid rapuamn
m hsti ab fo W ded! swi- TheI I

iass oen evialwase IdaIpa of -3 aegm-
nowa -ecao plisog du mnufctrig

cae., or mainteance contauct uuquintrentso Or a and mat actions so mot syame or equipw rehiai-

goviruimim-opproved soft-ur development plan- bility. inammnabdlity, coat, and qooky niqureim

Comid" the ianan aned quabity, of sobure devel- with monmen risk.
opimen resourcesr dewad so support the contrat ef
fact. beam 14a. Evauate: die adequacy of the 'seao

perforac in plaMnAng spponeg conducting.

IN= 14b. Ev~ the coetrmactr's adherence so the and ausesig the in-house and indpendn vast and

contac schathie. Idea*d~ ta m- 16 th mior evlalustin prograi.
tadlesioam. deliverable itin or sipilimtdal

enithem -on a to do ahaftla evainewo- "ae 1m 1NE. Evaluate Mei ahpny of die onnouMlr's

sheetwraw u uatsos m 1co6 diew ndinat perfemme is accoaplahg ,negu woita

stGniorme of isma. diacuss ausesa. d evasloe $111e1, (MM. progpan Wsts and a Performin 1o-

Mectiawt of contralo conneuve Sandalm. If CPR gianc VApoeR Wamlyl activities. The meW 113 de-

or C/SSR dat am availabl and fte schedule van- mewt groupinap anre sdasc mI iinW pl man-

ance exceeds 1Sprea (eaianv or negative), power anid personnel supply mappot; isupport
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equpmet. echicl dta.tranig ad sppot. ig.Crourcfrrenrce Ele comnvznesiniem16 co

copuer re.sources anyditon; aclies e packagiong rated 7 evlaio~inaeas af tem 14. Each narative~

teroc conae conoucs. dam die excepiona ost perfor-l
taince anesmn could. foe, enterk citet the inute-

Itnd 14&i all ieawa the adeq~uacofte~ eoarneddring reteI. u eerndla vuuueip antin esimae Megialnon fo
diesponsuaveneperiod udressscr susa h tih uidance A madginaledineeCring deie cupontractor fo

aceion Ilas. andP popoa Csubmdatals.n informatio cocrindesonlchne.-e
uf ~ ~ ~ ~ ~ ~ ~ ge dielai withaiv dnat effort may dave beere.n) rte-S ef-nlna

the141a oEnrevalcoate diecntracto' efort devtedo to paedper---ccd- -- Sucso
managind suebcumuractis. Consider efot aknfc (per- data inclue Arevicewn Operaional To es an hevw-a
sumeatly deenti 4c atsnd ~ of calulcotnipoblm. an lwe Ceonte pniumdr opeaior metadvlatinagr Tslu

the ntey aplliatin o coporae rsouces o pe- echicial wil erdeasgt:i by loca proeducinreadnss

Item 17. Am isrt signed aftera c~iao reie an

uand foet all deawadseesperenta.rgadess ean cour ing lItw IS. Sefe p~anatope6y. h rglain o

th vauio ero udr , . udac a enig h C k t h190tato o



UNCLASSIFIED

01 02 25200OZ APR 90 RR UUUU PKCP 2sa0ao

NO AFSC ANDREWS AFS MDIIPK//

AIG 9707//IMU/PK// HQ AFSC
kCCT AF ACXJRF %Ust & PubiU.ata m

UNCLAS FILE COPyadeferenc Ubraq

SUBJ: INTERIM MESSAGE CHANGE (IMC) 90-1 TO AFSCR 800-54, 11 AUG

66.

1. THIS IMC MODIFIES AFSC POLICY ON REVIEW AND SIGNATURE OF THE

CPAR BY THE REVIEW OFFICIAL. THIS CHANGE IS EFFECTIVE IMMEDIATE-,

AND MILL BE INCORPORATED INTO THE UPCOMING REVISION TO AFSCR 6CZ---

AND WILL REMAIN EFFECTIVE AS PUBLISHED THEREIN.

2. PAGE 2, REPLACE PARAGRAPH 6.E., IN ITS ENTIRETY, WITH: AFTER

RECEIVING CONTRACTOR COMMENTS OR 30 DAYS FROM THE DATE OF THE

TRANSMITTAL LETTER TO THE CONTRACTOR, WHICHEVER OCCURS FIRST, THE

PROGRAM DIRECTOR OR MANAGER WILL SIGN ITEM 17 AND SEND THE CPAR TO

THE REVIEW OFFICIAL FOR REVIEW AND SIGNATURE ACCORDING TO LOCAL

PROCEDURES. THE REVIEW OFFICIAL MUST BE AT LEAST ONE LEVEL ABOVE

THE PROGRAM MANAGER OR PIRECTOR1 AND MUST BE A GENERAL OFFICER, A

MEMBER Of THE SENIOR EXECUTIVE SERVICE, OR THE ACTIVITY COMMANDER OR

VICE COMMANDER. FOR MAJOR PROGRAMS, THE PROGRAM EXECUTIVE OFFICER

SHALL BE GIVEN THE OPTION OF ACTING AS THE REVIEW OFFICIAL.

3. PAGE 6, REPLACE ,TEM 20, IN ITS ENTIRETY, WITH: THE REVIEW

OFFICIAL SHALL 'MEiT 't9 9 UALIFICATIONS DESCRIBED IN PARAGRAPH 6.C.
. ' e ,

l UNCLASSIFIED
ROBERT W. DREWES
"B~adler C-owal, USAFtD•,Cf en-rK Di3TRIBUTION TO ALE

H"LJERý OF BASIC r' , ...

191



CONTRACTOR PERIMONSAcA ASausaMINT RmwONT fPAAN
NAME AOCmtSS LF ýAtPACOA0-&W z 1TA

3 qPlo- CovemI oY REPORT

4 CON.ftTRACT wo

ICCAAC =09 'OC~I~

J -. L.TChZX::NAC 2R*FO*MANCl t.'04.4 ' NTRACT PEP= OCF PEARGA.CE

9 :ONtPACT PERCENT ::MPJTS

9 CsmPft.k _3N'UACT ZOL2ýAf ý4...

'0 :OMIT tT4 -OL-OW ON E

I' CONTRACT TYR

-... :99o :PA wl -E

. 2 '*OGR4M ¶ ý$. N.ME Of2 &COS'OND

' 3 :D)NTAACTEFAP4C0 EsSp9WIcN q-'.,c'. oo.

va VALUATI 154 POJ.LOW AIM"S PWS COLOI amC vU.Ow GASN *Lug

. 'gOUCT;VSrE~M PERFORMANCE $Om

.,ENGMEER*4 OtSlGNSJDPOA1

21 SOFTWARE DEVEOaE#4T

c550 PEaORf~MANCE

I S PROGRAM _ _ _ _ _ _ _ _ _ _

M ANAGAGIENT RfSSDNSrVINMS

sucmRC MAAhGSIN

O1345'S0066

v~m~ia * CAKINT CoMPftrfO'

cmT vAftica Iqu

APU Pm 12L. MAY 0. FOR OpatUNOL SOLO" SELECTION4 W4NSMfVE (Whw Ftftd In#

Appendix C

192



0 -OGN. r. -AGER %AAI -4

'--f: %n.E -Ise -OGC.AýM 2 EZ AN.E N. -- E :,

9 PEO SAME ANO 71% ýFOTA#EP MESENTA' jf S,GNARf .AE*

-MK po In k MAI aa O"UNAL USN ONLY - 80UCI SftECTMO SENSITIV (Yr~f Fifed In)

193



Federal Risssteer /Vol. S5. No. M0I Wednesday, October 241. 1990 Proposed Rules 42363

SUawLSIMTRY UWOM*Ii(l PART APLC 5317-SPECLAL
A. Background CONTRACTING METHODS

AELCIVRS is intended 10 imrplemoent
in part the "000 Action Plan to rimprove SUBHAPTEFI H--CLAUSE.S AND0
lthe Quality of Spare and Repair Parts FOM
thtrought Reductions in Contractor
Nonconformances.- The DODj Action PART AILC S352-SOUICITATION
Plan presents 20 objectives fo PROVISIONS AND0 CONTRACT
improving the qualtry of spare parts- T'he CLAUSES
ARLC VRS impleenrets Objective SUCAPTEN C-cotNT.crusso
Number 4. which is to encourase 'h~ie use RI"Oet Als0 COxfYRCT ?-(MS
of quality factors in the source selection
process for spaer and repair parts by Pon ARLC 53 1 -Specils! Cossuctin
centrslizing automating. collecting, and MOVW&
sharming contriar'X performance
tinformation and by mnaximizinkg the use S~~w AFLC 5317-91-Ve~o And"s
of existing sources of contractor Sse
performance information to improve

_________________________ acquisition processes. purge defective 'itCst Smn cipeof- subrt~
m- naterial and improve the quality of AFI.C531-9i01 Dieti-ion

DEPARTMENT OF DEFENSE DOD spare and repair parts. AýCý3-1 P-,
.'he 'iRS will be initiated within AfRC533t741ti- U..

Depatmenat of ON5 Air Forem AFLC by a 10-month tent period at three ARLC 53t1,~-#,2j pn
of the five air logistics centers, tnLC lii' 9103 Procedura

44 CFR CIL S3 Adjustments or revision$ to the policy ARLC S317 7103-i Dota -mtr~r..

Ai Fa Loili Con e Federa "and provision resulting from test period A1C L31, 9103-2 Parfirnjianuer..nulds.

ASRIwmIIISetftftnsa~ w data will be incorporated before AFLC- knC t5ti'B103-3 Ei'atuatioit.
Ssllc. t SgUosods wide implementation. ARLC S3t7 9tIM-4 Ronsibrui'ry

spa"conhscag 1" vogkp lereniwtinon.
N -".Sn kJLC 531? 51U-6 ApprovalS. Regulatory Flsidhiflt Act AFIC 3"7 0011,4 Aepovs

&SMCeT Depautmneot of the Air Force. p prcdr a av asignificant .U m790- oictt mii
DOD. AwnuiC r t15 U & SXrt aniod pARovisio
ACTXW Po posed rulc impact on a ruhstatantial numiber of small Asestn3UC.waidAR 0

- 2d bWM AIRP - Sadipe ARLC S317.Il-Vetidor Ralkn

MM V 1o * 9o .Cd prepared and will be snut to the Chief
at Federal p5sapknamty addlin the Anr Cotnsel for Advocacy of Small Ostiness AflC 5317-9100 Scope olselspi.
Fo-c Lorastles, £mmn-W j~ps Admistissmdens. A colp atE the lilA may This subpart prescribes policies and
Federal Acquistiono Regulation to be obtained from AFLCIPMPL. ATTN: procedurev foe the ARLC cohttrecior
AppendIx A.. cossadistig of parts ARLC S. Wilpnatio. Wrighit-Pesttenson AFS OH Performance evaluation system
&X17 and AFEC Mat2 ALC is 4%33-M. identified as the Vendor Ret"n System

deveapinl~thill ' Rting~ystrsI VRSI. t/PS is contractor performansce
devel or ing the VAndorRativecng rco Systemr" edcli c evaluaton. rating. andi ranking systemv
per~lformac usiabsetng rbeams am - ~ bd g A It is designed to assist the cmontacting

manking tpam. The Intended Aedc is to This role does not coatein, hkfermation officer in determining; the atesidee
assist AFLC contrecling offces in collection requiremenuts which require -hose offer represents the greatest
determining which competitive offer the approval of OM4 under the criteria value to the Goversnment irn accordance
represents the grastest value to that of the Paperwork Reduction Act f144 with stated crtterta.
Government by providing each offer's U.S.C Chapter 35).aa ACs311as0s flaurifiging
historeical performance on AFLC
contracts in toerm of ranting in quality fig of Sujet in48yghat The followving terms and definitions

and delivery. noe perocedure will apply to 'iRS and this subpart-

fscilitstlaswards to contisctorsswho Govenmet prOCUremlent- 1a) Comurteide affer. An initial offer
hav detveud ualty eppieswitin Therefore, it is proposed to emend cnder a solicitation plus all evatuation

specified times under ARLC contracts, title 4B of the Code of Federal costsiM-rtied in the solicitation. e R_.
VRS provides for a Tealthitg o e RIdte Firnt Article, transportation, and/or

une IbiatO o f~dt~ the Appe esuaind captr5 by addiung other costs. The computed offer will he
evaluated offer samount and th VUS nd tliie ' AI537 calcuila ted by unit or total amount
ratings. an atARC 5352 to read as follows: depending on whether the Government

OATSN Commenits must be submaited on APPmdix A so Chapter rn-_Air Foerm requirement and the evaluation costs
or before November 21 iitog Legds~ Cinmm d IFedmu Aculiis are established as unit or total quantity

tovd&" svo~owamounts.
P00~~~~~~~ Rta 0nTUGNat fb) Dellurerv rate fORI. A compulistron

Wlgnton. AFLC(PMPL Wright, SuawmFIRc-40"TRACiu of the 12-atonds delivery performance
Pattersout AID O *4553-4:cM. METHOD S AN ONTRACT ?VU history of a contractor using the number

Appendix D
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42fl6- Federal aep"sae V! v 5-,-o J)6 Wednesday, 0(tofwt 24 19%I 1 Provased Ru!,,

U C"eoa., deintowris -~ALC crritral c-"pinng cr.: ,hnt" o'-% -d e
-1 an- 'he die date breamaeo *-ir Acpls n.týr-.

I'l1-11 i,,r 'Par.ii v
-101- t c ., i

1
e , A:FLC 5317.2102-2 Ob..acrgm AFLC 5.317901,tO-2 61wboees

-- I'e -o neitd b, !hit .I iThe primary otqec~tme at VR-S .s i, swnmaaw
T*- pIit -tt -11 h Icms-t the oocosratdmg office with a tat The hftR sicodardit .,d r-., m
it, , rh tle, '.t! i1>c3- -- edArv for masking an awardl baso -- !ur. fus iaornce q..t, at~ndm ,,#. n, n-1t ali o~, i the grats -alue to the Air Form saetivery per~tinacice ame~ CVd~.S~ ~e Ysuratemet wkuoraajaa and contract (1) FUrcrjocaol IEI-E-acoimr AJ`LL

PI 301 er4 and ,ther fainorsti q star" tracking sysintuA re mnarled ino oile -P erF.,arna-e -mra. A eata fta
=ijilljoa .f the Walfarn tin afl procedure using qmalitv QR 99t iOM4 or ti.htre A I- ;)

fPi based ant ctinsitteirtika Ij faoaov il, deitiet performancae tuailorical i Sttrhmthe
m *rý ng a Co' Prttmert! r,--vrment datat in all AFLC ALC coanactoes -N eptable tiAi-leets AFiL

(0: o moons nTis be hut are not ")Il -Xn reected benefit Evcm. V~S.ii Na-,- performoance .raige. A toiling :ai
lim ted to. on oflierer' Otalirv and r:,tl!cor Improvements n QR -W 91-49 to0104 AiW N>gi ido ors performance ht~sior) "alutnir. petr#'nance on APLC contracts and 44 09% to d5 ti0ft
Pice -omplemly of the ilecilsl aci ritiancenterit of AtC's abdity to V Warna ý-Dvms alt c-,e
,?mm o delisery iersus need acquire qual'ity supplies on Imie from .\FLC acceptable prfrritrna~oi- ;,,-, L_.

1 ': is mv!n,ý !QR A ciomputatwon proven producers. may rrtcrtoe award when a -iil r
,f ''P to month quality perform~atce, rIlniprutventenrts in qualirv and ofero, 1ýnut rspor.SisP -, 'he

).- r% nf a conltractor using The count1 (if detrivrypim Pt rrracevrWIlldecrease, -oiaaiti.eaes th e cowee-trss.
n-arcautsed units reported ad'nirurtsitt". costs of processing -ange cr'tema, or is drter'-,ntt
fe! under qualitt deflaeory unacceptable mteri~al and the rprttradi unacceptable fur sam~e other reasr. A
n'ovQORs1 cauopared to the nutber edmontatatiomt action requtred an atIn frifr QR 97 ?999 to 9- OXW) A
7 s aeltoered for the sante penod ho deurnoreis contralct sterns; and enhance i ' Lift 64 9111110 t' stin 'F _,T
i tractae. The comnputation wn~ he be q-hity of the matenall. 4 ý*.,I0,1 

t
, I-Ta0. ires

to'~- thte fftntsh decinal place ARLC S~790- Respongeatis ~ -4' '0ia 'tt antd sroidl no, '1.".d.'cThe rtde? ofu aW H F iP\U.Wgh- crllersa far as s-a. A rsbmtt ter
(as etQoflITra" toiha QRALa V~~ A ra;.tog foer LA. [-,~- st~e %`e f~r oaocltors And P ifrrmn AMB OR. a resooaaibLe fur ZAA

- d Offer tited t.(rum staea ,ndghet's ma t'trnatce of records to supp-:rth- aah r~.' o sr
'hPi olert -totheit flisr thnedbW~ decosicn making presoas leading !o Defra!ce fr It.4 :,t Quiaot. 1,er

''5s in order c1,mmand-wide itmplementatton '~rfu,-ndrear rise -odate wil, he ,at

iffus ona so!cirtion whoe quki apifcaIStion is andE cons ' 57UUUn f-m the pres to-5 mtIit it f d eff tninP
and elieryr a ert u.ctornc historme (bai HQ tQAM.L~L Wv"W o the tenth working day~ of the

and ~ ~ ~ ~ ~ ~ oteso detmyproiaic ttre olio.enrix orith
resclt ,n a minimumt rattng of go in AF f.i VII301411Cor119Ncof I cl Perfortuarstae huincy, esstwin wilt he
qu-htv aid 85 In dlelnery elemsents and pW and AFIL-wide rsiinp enttatoomI prvie fo ahcorc bir

-~~~~~~ ~ ~ ~ hoepieofr mwihnISpret 1)IQ APWIPUZIL i0D-ALC/PfodI mdserilW FSC ted UtsR of all FSCa.
'I hns re Pc offer.r thne t, percenti Hill AFS UT. raaares tble ar.
.It tI nowet perite offr. Thmetitivofer proariding the Anttmarad Contract [d I An offorai with perksotincie

m~lno einte R orre,tierais'e P-aih Sye IACPS? dat fedt h-stoy on She FSC of the Maesal oa the
ýnleie, performance hist"r meets St fmiatetmam ratings. 711e corrpefahce range dl SMA~PsX.M~elnAi eror stm w~inll abe devistner ta
aY he oter-twse established sith lith (d f-Lf& ,McllaAM oerrsq y CA.d de otry

appmnscuvl two leel abv t~,C. respontstble for design, perfo frmane wilstr ratng AFLhatC

c arrivedirs officer manaement.andmaintensance of the perfoAs alesam wit nos AFSC o

ARLC 1U531.8W Pei". program in extract dada froin ONfl elm to de s at~osi WA he
AKSCW71102- nsa Gt21AC Aw VR& n inin evalusiodwln 60 waidia AII4Z

reuie tooti daew L-s dh yR totak&welin and dahioy poitrecoma
Wo % RS Shall appiy to all AFILC lt data base. history rahl saknd~er FSBs

loit4stics center IALC) comapetitively fill An750 r6eue ~ tr offm wistahst performtarnce wl
negotiated. National Stock Number AFCS1.13lredm itr OMI in slok erateande rse
tN-S.% tdeatiahed. spoe parts qmttm-s ARC 331740103-1 bo oco deltoery perfoermance willl he evalmirtes"tustloted toexceed SIRO in Wai 'at The QR is contpoted using a a S accVgtsbk With iteros (l0t XFll%salue Thoem evaajimins wall be contractor a date from CAM. oe its as Wc die Ml A lImited premAsrdprocessed through the 

t
sRS dartabaose, successor System. tod the LFOCEI. survev as a amantuan. should besortc, lm ppimoal'on. netseork for QOR date and the 041 perform" for ithe delivery ecetnent. F-Iw.i bI The VRS: system in' forhe numsber of units dlocuniesabos of sno ffirsiotinm:U Prmlsw; dota to analyne a delivered. deterasristico of -1.tractorcoti atino's historicl W458sty and (b) 71he DR is computed Using a responsibility specifically addressingdetivery poplumis~scc by Fodriaul Stucks comcqwlsafa def frmIll for delsivery daircee, petlormasuce -s srequired beorimClass iFSCI and total bosiness wnth schteduljes cosaplete on trins ami awvard

NFRC NLC cetrarl --)trtactit't adtiit"r. detnrqaent. laj 'On offeror with noc AFLCaaa (0t The QR and DR are computed for a performance hiL-or in Anty FSC toil I*
I'! provides qlaahtvr and delts-er 'ontractr'es Contrwactnd Coyerrimeri roaloadted as dccetptable with zeros

peefoeistance inforatuaion on tIhsse EntltI, IC.AE code by each PSC and 100.0"I assigned for QR and OR for
totrataraor by FSC And total business total business with AFILC. The evaluation A preateara surnvey should
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perforimed Fife documientation of an Ai The -tireasitheet *it! be smawn~~id rto gie d'r siL-inr ee~c
eallriteer determirtwiatof a conictoe its ftitrSTRICTEDE.ALtJATl)N, It neotwr ien-stes the requirenment for &:i

r.-p,ns~hiiy is reqire before Award DATA-CONTRACTNG OFMCER -... r',r'nriron oifciivr-atrz
h I HQ .AFIC!PI and ALC,'P~i I)FLIBERAT"Ot DOCU!MENT *.b uJewicrmnrels ca jru.rj--

personnel will have o-eright quet-, (S The coniraitaor performance dati 'eloU- . n -"Id r, -- 6e or,
ýesto V1!S ifurmation Infotrmation si ~e spreadseet will be cionsoaered ,,otr. .. e~rac

1,e pro% iJed to after Coveenmeot ~ ifiilcontractor .formaia'on and n;arrp.noryThe niting
,I.-es r Air Forice offices will only ;sen Appropriate Proteclion ,,sltem .4prmtde I, lactime If
,,, released In wriling oy a Director or ilc Onty offertirs rWed exceftocina! or -rain r;jr 6 iaiao"ibi;.y bl, cornp .:..
Drpiilý Director mn the office of the HQ o-i~pire. .n quili;) and de!,ary ý,, q..aii) and deb, eiy rule, fir
AFLCPMI. or hithier level. at HIQ AFLC perfoirmantce Will be COrSKiLcred in it'. il1. .rc., p,,.fotrone. it does tiu:
or a dtv-sion criief or deputy division '(PS ccrirniitive ranget r'. I !-t'titor -'iv...rI-it curref,r go a i'..

set r ltiuhot le,-el. at 3n NLC. Aft es ,oý--d for award. A minimumoi of two "n ntro, icr
-i;ej,,,d data rnust carry the -eutlictise %f!,rs atudl exceptional iot adeptala~e is I;1'tc A itorr.ediCrc
aIend CONeifENTIAL -eq _ref 'o t.he crnrpetnt:se ran,2e 0to. tic R.so R vw Pcg.-n

CUNrAC~rOR LINFORMATION-Foil entitolablite under It, S bv 'he ACI'S .r&RRP! -.e. mea not negareo ý,l iii.
OFFICIAL USE ONLY." All other procert. s% xsem Regardless of th~e Awardee, a'
r, teses of VRS information must )itae All T'% o;netractintg otffcer maj motiie affintrmture detettnieiuoti of
prior coiordination of thre local Staff a greatest value award based otn. but not rp rts'bK: .; 'nequired since ti- t, S
I..dap Advocate. linttted tli. ene of 'he followning selection r ings ate comirputtd os;nq da~a

!1A data retrieval and storage it-era ec,.ro,iij lh-icýt hr prevmious M.,rh
It irm.te '(PS Data Base History ItThe low ornputedf offer .s'! RSs '.d toie ýa~ei op' '.QjtRnmh ir.e

DIyff. .,Il be maintatned by SM-.ALLC/ tfttbof of exceptional. fH% ,itonthi ACARP reute x
I .llD. The data base wiil be accessed ý2l The tootpotitd offer of ait AFLC rtqimer o in ;mrrc':ir,f mrI.t%~t
I', ihe -UCs for responding to fti- Rli'ort Program ccnnirsc'ar int the -iiT-or.,gm 'n Cis-m l (St

managemtent and contractor queries and FSC of *hr um.ciied jti~nrtu wihcrnia . in6nc -tae. i;a of
prottest docuamenttation- The DBH gtorsti s%,thin ten clentent of the lown computed naoatice ufIt -Lid, Cot ;,t iler,
,,id retenution pertad a 24 months. The Wit.cs~. len raarfsreSi

re',ieval query will provide for 3) The computed offer, anot from art 7is1u poir cia pm aronei areas_,,m

ovcernight response with pretctrit All AFLC Slate Ribbon Program contractor,. rvits aia~ce aho710iC! le cocs.d..nil
pr~rtoals will catry of an offtrtmr coded exceptional in both

areas which is within ten percent of the AFLC 5311.9103-5 Appeovssa.
knZ 3ISM7.903- Esolskatoo. low composeedoffer. ýa) Di;,;.;n ue) e a pprove] jt :nr

to) The ACPS abstiract functions will. Ile The trate differences may be orreqomired prior to.
after completion of all other evaluation, wiusidered inmakingthus awsar 11) Issutng a compictitlive. neut; twted
established by the solicitation ( lg, ifea min whamt more than caus offerait Solicitation for ýNSN dtentified t!emsir sij
Balance of Psymessts. Quantsrity receivsZ the samse symbols or symtbol estimatded to exceed S10.000 wh~en '.RS

iscoant. trasnaportabot ion ts and combinthomtO itll not be mused; or
Multiple Awsards). convert the offer' for If) The basis foe thte award decision fJI Awardinrg a coourect to any cfcrtot
each solicitation item unto computed will bie documented in the contract file, with a troarnal or unALceptable raftilO5i
offers and prov ide the artsso'mta on the (III Each offeror riot in the competitive i h ult rdlscyeeet
abstract. range will be notified when the nteuatyodlirylmn.

Ib) The VRS spreadsheet will be deteritunation is made- ACPS si fb) The foilowing prior approval levels

Provided witvh the abstirat as a separate provide notice letters to the offlywenterwrdiorttos md
dscuament. detetmined outaida the* comp~etitive toi the lowest price offeror.

0) Te sreashet wtil Wai CAL rngs fo cabracimSo~cr spalare (11Chief of the contracting branch

conptif i offe sreadhee wrnd siat CaCE an frnsite l Then uffir uni be when the difference between the lots
nybtD nda us .n i m = Prtrdd tats"stl The l&te~s wsnd be prc offer and the award price exce~eds

and rank each oftener fr each spreadsheet. MAW00 ap to S1 50 W

separately evaluated itent. Offers wilt be (hi) If the criteria i A50.C 537.102it- (Z) Chi .ef or Dettitty Chief of Ste

rankied in order of their standard rst~ing 2(ct ame n" met, the ACPS wiilt nor contracting druision when the d~fference

and then their computed offer amount. ginerster the notice tetters. between the low price offer and a word
i)Three contractors. alt rated WI If the offer selected for award is root prc excetednSILS0OOiup to SZWlll.0

escptiona inQR nd R. oul be the lowseet-pricedj responsive end (3 Director or Deputy Director of the
rankedcin tore of thei cR omuted ofer responsible iffes thea contracting officer tonittactirg office when the difference

from the fetwest to the highest, snai coanduct written oir onas discussions brtiween the low price offer and award
iiiThre cntrctos, ive cmx ~ as prescribed at FAR xfS6t0 "Writles price evxceeds WSZOOW3 up in S50011011.

liti rre cotratos. ive amixof Oral Dtscussions," and solicit best a~ndo (41 Commander or Vice Commander
rating, wimbll beM ranke by orde ofth final offers ua prescribed at FAR 15.811. Air Logistics Center. when the
rating sMbls IEI. EA/ . AJA. andlM.- Best and Final Offers"- As a minimumn difference between the low price offer

(2Item invovin s/.Au. /i. nd item& for solicitations under VRS. the and the award price is 3000.000 or more

inluin atemshinvolving eub hibeites. wil technical deficiencies to be addressed to ~ ~ Rpns
bencvludi ed itcitoenitem asnd elobts. wl the officrols in the competitive range wilt FCS1.13- @lruq

be vauaed s neitm uin tta be their individual QR And DR. The folfowing data will be
subline itesms and quantittes tar the acciimilaiedin m the SillS aoiomnaled
itern. AKLC $317.9103-4 ftappuMltey rt. sete.

(3) Provide the standard rating symbol da5taMoes55 (a) Numrber of competitive awards
XL A. M. or UL for quality and delivery ta) VRS establishes performance esceedintg S10.0M1 which did not .9r, the
for each offeror. standards to determine a competitive a VS and the reason(s).
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iiN imhe' of romretitise awaros for VHS awa~rdsý This liiatoq -' her'-r - ,aarac
(,%,- S25 MJt which did not use the VRS rr'amed for 2'4 mints. SiL .r iai PS(

Or-,Cd5001 , . oi dr -i'
'mirof awards using VHS APLC $317.9103-1 Solicitattion pr05390 Ite 1, r- -,r, i At! C

-. .250The srrcirgofficer sh,2 -s~e'r !e hr P-.. s -Sc i ,-
j r-'. . ,- V

I oe f awards and toiii pro' nson at ýAPLC 5352 217tQ011t -

- w~ to e. hiaihest ranked offeroir Vindrir R,,ung System (VRSI n Sri !on C.seai

2 \cnber of awards. total dollars. I- of a; ,'iciltat'nnns for orq1- r, ci -- i1
aiv!d atla aitcunt ofpremium pirice lto me'ng :he srotera of AEI.C 73!' q!0'- j 1)o-!r, m i-,i

i-a-ti'imnal ranted offarors who were tiEsa-ora-a
,&,d -err not the low price offeror- SUBCHAPTER H-CLAUSES AND FORMS i-r ~ai lc

Number of awards. total dollars. ii- s i rir'

j.--Itiollar amount of premiumn' nice to a PART 535-SOLICITATION . i-Li-
-. 1 ictr -if exceytuorial and PROVISIONS AND CONTRACT --- a-- 'r'

.11 t-;iisie rated offerors who were iod CLAUSES
we- not the low price offeror Breabo-it-'" 'l.

between esceptional and acceptable 4aihon5t): 5I' SC 01 ar.a 1- ff 1 301 -at-s

s;anoard ratings to quality and deltueryS ub 322Tx of Proviaiona ;.. -: I i-- i', r, .1,
pe

4
'irm.ani~e: an Supt 32.-ensr:;wraa,-'i

[41 Number of awards, total doJllars. adA rasp t~rc ii
mnl jolar amount of premnium price to APLC 535t217-SO3t Vendor Fab"es Ac'. .1re

s.-en'abie rated offerors who were and System. cr'. 00 :s -- r ,,, ,
-atenot the low price offerinr. As prescribed at ANFiC 5.317 101P-t-. Not-refa roN..rnlber of awa~rds, total dclul-,ts. -vr o foioic prvIio f,'O-p J- pird-

2 .-. at amoont o! preminum pr, r lto a rs, h ui~Qpo,,n:, "

a -rriooun c( acceptable and marnic. - Ctein au~Sse V~ X - -Ions Ie aP A' " -

ro e-i offerors who were and were not 1311I- ,! ceao aceIc At-bC z
' W trw L pieofferer. Breakout hriwreo. N-o Awr f th-s n-ac! w... tie. L mad Q-;.--Otrc:a , d ldal , -- ;rR:

acceptaule and marginal standard -a -ai.e r Foar-e LisiaCr-rand -sdo f "v" Iia~l-' ' .s a r,,
ma' opis in the quality and delivery -5%LC e-idar Ha.%n Systemr IVhS ss o(re'

:61 Number of awards, total dollars, eaatnsfewhioch provides each warn awardi in Ioc'rm'a r -, :r,- r
offer-nr hivonricl q-alty and delicerv enor- Camienroaf regaritif5l 9and dotiar amount of premium price to periurerance data by Federal Stock G-o rqese

marginal rated offerors who were and ilSetI and totalibusiniess with A-iC central
were not the low price offeror.i vonutraing ativities [tat, wilt he -aed to (otr, 'n'li.r-oaof- JI

1- Number of awards, total dollars. atssist the contractisg officer to e'aiuetiog c Award itnot J-airvusiar The
arid dlollar amount of premium prtce to a otfers to determine the VRS competietiver lGa-rnrment -ar acpi ucer, 'r- 'c
cumbinatios of maerginal srid mair and whichi sward will he of greatest sweat otter and awad ýno rea-a. .It
-itarlceptable rated offercers who were 'aloest the catnermeoc alt~ers re-eced nOa ~ssi
and were not the low price of feror. hbi Reatestinse offerers with qualtay or Ersat at Pronici
Breakoat between metrgsnsl and nelicer ieform~nanre history rated
unacceptable standard ratuIngs it the Envepronatl' orAceptehle'and within 1S5 t a 0VIfIiPasnAf

qbyad delivery pefr -ne per-enet of the law evaluated price will he if, Award with dhisnossio Itl tteuttr
qualrp a peotstace. cosidered to the VRS compeirtie rarger The speer-ed for award is not 'he lo-et prier

1Sf Number of awards. total dollars. I.RS perfortansinc standards are repaonsie and rerlnoibte slier w1rter. or-
and dollsr amsount of prem~ium platce to ill Euceptional- AFLC perforwance history coral di~scusisionsi sod aulistiaion vt best ar-a
unacceptable rated offerore who were hiles computitg a quality rate at 95W or final offens wdl he caindar-rea As a -amo r,mr
and were not the low price offeror. higher and a esdae-opsd-rse the tsialdeficiencies to he edit.,-r-d to

19) Number of awards. total dollars. Mrat of fl-mW ar higher- tie oferersain the comwpetitive .anse il1 be
and dollar amonoat of premium price to tOf Arcepftbte: APS.C performsance history thetirmindividual VRS quality and dithcry
other rattng coosbinefionel. Breekout be tilest corrpiuting a qualtiy rate of 96-99 to rate, fullowed hy a request for best ar-c ir-ol
standard rating combinations and 96,(00anda a chedules-conmpliered oerie otters-

pefrac rs:adrate of 94 59M in a5 OMl -yb-ad of P-a-uin I
perf ormalncebaree fawand s and II Of teere with no perforwance hitsory- Patsy 1. Cansee.
dollToalrs. ero wad n with AtiC w-ll he raed "Acceptable and .4-F -, -ýveL4- 0

dollars, asa~~~~~~-,rged rates of 00 00W. . F',-rri~'aelaaiO
Idl bating or tracking system which let The rare toan arithmetical coir-oularan IH Dtoc toS-25151 Filed td-Z3--V gas5 am1

identifies, rthe contract number and ff55 hased nor the fniloenrog armLlois Com mi..s-
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released unile, it fal~s aurtir one MA Iz
arewaltnes described in the fouloul~

Pana~strpits Lit witach raie the p"-iel
anierrniny release of inotrmationt -11%ri
'Ire c.Ategiorrm shail be foillsoee

'inforrniilao Or matsrial. reNardi'"~ ofI'
PnvwSgl forms or chracieristics. tII-fiW
,,eneui by p ,odced by or for or i-ok-
.pcortrri of -tie Unite'd Sto'es

-ormen:. &,i., is-Inh, f- r a:.1
4ZiTyPtroses. -n"e, be prierird

aa,,'rna unauit'oried disdAure ai0 -4
so desagnued -e marsed isith thn
*P~inrid~e claainfiration.

p1l Releaseý acora and -,.cr -ri1
.1 ci."ssfied in, rr~ta','i nif ". e ira
bIhmonv 94:itig -,ufir,,iý.1 Ann

PART 211I4-.RELEOSE OF .ccordane soith DoU 5z2In.Z--R, Dl

ACQUISIT1111-RUELAT a2OZ-4) i U-1 51 I.re :-F
INFORUATUM ~ m'n mpietnivertir'g rMLfr,iws .':

syadtyciaseinftd niorrrati-
I relese. a~cess. aria isserrinAtrcr. in

M~ r~a'hi -t'"-Pritled States "at~ f',Rnrr ritcerns

Zanh 3 Pal" 1CeirrBi ry-i-a

joi.4 Ravpommahi.-te ' -r:, (i) Th:sItarrortnoloi"
loard5y PakWic Lr.soir -1 f prepare~d by or an beissyf of sanc`r

and smormitted to trte Goveerrnment as a

Thins part sets forth Depururjecut of Marpoa lo ne hta affrtora~ bid
Defns ( ) oily orberelease of !he Government. the disclosur of mhtcft

acui-Q~stIOO related inlormttsiot. wmo'ad T'are the offeror at a caornpeurlee

t2Mk2 A.,a~b t eoApa.F* lisadvantafe or jeopardize rthe iniegnrit
ir the successful comrpletion of the

(a) This part applies to the Off-ce of procureeneo. Contractor bid orproposdi
the Secretary of Defense (0501. the :ntormamion includes cost or pactrig
Military D~epartments. th Chievr data. profit datta. overhead and aireci
joint Chtiefs of Staff awd lwitit Staff labor rates, arid mianuafacturing
ICICSl. the Unified and Specified process-es and techniques. Conttractor

Cormmands, anid th Defeinse Asenrc~es lid or proposal ndortmation does not
(hesaillet ,hflevd to Go~tively as include totormatiori that is availdble to
'DoD Comonenju'. the p blic.

(b) 'hs a~ - fp I ifJ IAI Sealed Hids- fil Prior to bid
seto 2o ulcLw1119 orteosar no release or disckuram Of
requires the Departmeat of Defesem t contractor bid trifortnation shall be
prescribe a single uniiform regulation for miade to anyone other than those ssbia
ubsemsenuntion @1. OW access to. a - h
acquisition information. bids or to other indfividuals authsorized

12111s.S Pusey. by the Head of the DoD oinpo~nen or
fal Geneaol. lisa the Departmenut of his or her desigee-

Defermeas Patry to mai the ina~irmtit (21 After emu-Ar suad conetractor

4rtouto a"aalurio-reelaid bid ittfarmatioo my be released or

in~ralm aton available to tMpblc si &,sclosed by those auathoried by the

to respond proptly to apecific reqasesils Haad of the DQfl Camcpaunent. or his a-

from the pubia for rich adoramnoisn. her desitgsee, to makae auch Meneae or

eaucept Ilr the, %~essa deatulsd in daiuqkiret. 'f the mnfoirmalstur to be
poregpaf (hi of &Wt section. for which released or disclosed ia no-t subjett to a

releashaeaisd ismtlm ntructive leptid authoeized by Federal

(bih~fmaioa or ~t fieam ina Acaipanatos Regsalatsoss (FAR) SZ2215-12
Resrsd~ i ~rtstnei imiifiel or release isnot othierwise, restinteti by

below, may be velsmd otily as set forth 14'-
harem.

II aiom8 Stable SgoMwY C.Wa n-y has Waiasurs. a

Rom ia Tbas inuramtnar aU0 be %Uamd TOM.-al' ui. -Pr

toae ony tooin rdsaa wish this Revel F." 5peIIA" VA U8411
*W~~5~t7 ~i k. - C~atm -s ba nuiiaiii. at ý 'ahI-

9111114=11110 snm y mu~ttww()a a.ssau Piate offim ATMs S-sanerei,&'
eo somionm a hare been ae15 D e.N DOC VOL

satiafird. *4 ofoin~on stoy to 'a m I' w I ft"1,11214ý

Appendix E
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WI) Negoueasizd Jirocwntiresics. Prior to have access to suoch infoematuon. if the firtrs seeliwtotg cotracte wiith the
conttract &war&. notoriessir or disitloastu, contracting oifficer or the SSA have not Detpartmtent =ay pown ethical even
of contractor proposal informataoan shall Seen appointed. the Heed at thet DODt criminal. problem for L~owinevolvued
be made to anyone otheir thakn dthose who Component. or his or her designee. shall and redusce ariectile competitinot to the
are involved in the evalationi of "h assure access to sucb itatfrtnation is cttomir" eitttis process.
p-opos~als or the source aelcuioa or to properly restricted. Employees fuBAl Rueqiam for exceptawwi to this
olasr utidvsdals~ autborized by the superv-:slttg or managing employees :,intaone may be granted ona caseý-by
I fiad of the Duct Compowsnt. or hts or dorectly oinvolved in the @carce srelect~on 'etoe baoum to meet compelling needs.
has design"e. Dol] Componetala shall process are not themiselves by virtue of after coordina~tion eth the Office Of
adopt prociedures to aitcurdna wueith thetr poetootto directly cavvolved iin the General Counsel. by the Head of the
FAR 15 413 to protect against re.leise or sottie selection prilcess 050 office respontsible for the PPBS
t0siclohttr of contractor proposal t51 Release ofSS.Il Prior to ptt..se to winhch iii. docitinrent or data
itformation. Altar coctract award. C-,ntracl A'crdl Source 5t'eCt-of basoe persanor. the Under Secretary of

coraizrctor proposal informatston may be -sfarmetron shall not be released prim~ De!frise (Policy) for the pleonuig pheset.
released or dieclosed by thsoee to contract award tunlces the Head of the the Assistanot Secretary of Defense
atuthortzed by the H-ead Of the DoD PtOD Componert. or his; or ber desisnee. tPioremrs Analysis end Evvdstuattotl, far
Ctinpotie-it. or hits orther desgree. to determtines that release Ism 'toe public p-emmt-ton and the Comiphroller. DoD
makbe such rWesise or disclosrwm. if the titercst arid would ntot ico;.tid-z the lt- bu.dgeting A list of the crorentt ruavtr
:ntortttatiion to be released or disclosed Jtegnrty or ouccesfitil cotipietioi of the d.,curettirl and data base fmo each
tonom suohlec toa restricttive jeendm procutremtent. The infornittta ltrOo be PP13S phase Is in paragraph fB115'1IA;CJ
authorized by FAR 15.5nt or FAR eleesed shall ront be released by t+e J ýh.s se-tlost oil rh-, Pl'Bf i ,r-acs
51213-t.2 r m;

4
aase isfirot otherwIse contrac'tiig officer. The contrctin arm also controlled under lits p'

"tristcted by law officer sits] tmake release insa manner B)Mlsmo PStfriLza
(4) S.,trce Sti'ecottn lnfarn taLti. that does act provide safy poectial B)grs Disosuce ofnra PIBS ofi atin to

10i Thn i todnorinatton prepared or i'feror with a conipettiuve advantiage. itg5 adheGnrlAcon-g
developed 'or use by the Goveirnmerit in t.1) A frer Cirntroci A.'ctd. The need to Lffiit (GAO) Ls covered by statute and

connection 'utth the selection of a hid or protect source salectosi informtation ither procedures.
proposaal for he awerd of a contracti. generally ensd with cotntract eawar. The IC) Msajor PPBS Doctwitnt asad Data

Otnly the folowingi idrnsta aosue Cootracttig Officer may releasme. or Beses by Phas&e
isaas panwextracts thereof. is authorize the release of. sny source lrtgPhs

sourc seleioom10s = 2. seastlection information reiated to that tttig hs
(A) Uld prices submitted in rwspose contracit award except Source selection UI) Defense Ptataflttt Guidance.

to a Government solicitation for sealed iniformation epeclIllcally developed or Programm ing Pbase,
bids or lists of ineh bid price prepared for use with motre than one
tapplicable prior to bid opening onlyk solicitation when there ia a c-inuttng 02 Fisical Guidance (when separate

()B Positioned coo"s or prices sebmatitted need to protect that tofornitiflt onless froms Defense Planning Guidance b
toin e toea Cayrionsmaji salkladitos otherwise permtitted by law. source (3) Program otlecwMinovrmmroadsc
prior to awiard of the contract, a lhot of selection information containing (P01.4k
propoeed cants or Price: contractor do"a or extracts thereof (4) POUt Defense, PIoa (formoerly,

IC) qic I ediom Plane which aim protecte by low. Information FYDPJ docomufts (PMu Defenoe
M1j Technical eealuatone Plants; which would reveal the relative merits Program. Prwtoremnest Aims.ý RDT&E
(E) Tecmal evaleatiocs of or technical otnIn of the coanpetnIn, Anne#h

cotupet Weegimiat or the evilsutiotl ,wlg sold moy Pro- WJ program, a-m Preupoenla
m)1 Coot an price evalaluibora of decisitajoal odir cwinfoerm dami (6 I) taa uePpese (sos. NIttler Issue

pntneiv rqe.a subject to release unde the Freedom of Papera Tier U lien Paperst. Cooere
(G) Cemadeislee imp Aebwommsloin lnfoenaein Ac Debelefings IbeBriefsk
(tq Iamleaso neces.m unsccoind fttlorr iftallbecesiducted 17) Proposed Military Deparxitect
9)] The reporte, and evaliuatcas or in accordesace with FM II. 52011 and Praru Reductions Icw Program

source soelectmoo boards. advisory Defense Faendea Acquisibois Regulation Offaetsk
0155db.e Or the swims selection Supamleznen (11AR) ZUIS~Wfl)4 (9) Tentative Isuar Decision

authority [SA~t and (5) Ploanning. P'rgrantoingt artd Niemnoreoida.
(1) Ansy other linformation which, Budgetary hiirafo rater (f) Planning (-9) Program Decisioin Xtleomoranda:
(1) f disclneed. would give an offeror Programmsing. and Dtadoetuig System

a con"1et1:lv edvarrtege or Jeoupardie (PPSS) documents and supporting data Bugd Phs
the integr"itor socn fiaefl completion of bsems ean not to he disaclced outside th. 110 Defense Program (forerleay FYDP)
the procrseement and Depaotmajostato Defenrds (DoD) and other documents for Sepatembher sald

f-1 to marked with the legend -Source goveramomta opendeis directy Involved President's Budget Eatnsitst submusatona,
Selection Wnosination.- is the defense plenniuig and resoure. includingl Defense Progrm Procurement.

(it) Release of or Access to Source allocation proem (e.g.. the Office of RDTRE and Construaction Aisoex*ot
Selection Informtitfon (SS1)-441.4ccrss Management and Budget). PI'B Papers (i) cl)asfifed P-I. R-1 and C-Lt
to 3Sf. The SSA lincloding the and associated data set forth the details j2:) Program Budget Deiscaions/
contracting officer when the oonsrctong Of proposed programs and Plansa. Access Deteose Managtemtent Review Deciutons.
officer to the SSA) shlla restrict access to this material by those not directly (13) Reports G~eoeratad by the
10 snurce selection Information to only ino51lved to the PPBS procins Automnated Budget Review System
those Goverinment emiployees direct y underninee the connfidewttisllity (BRSY
involved In the soure. seledon process nteceoeasry for the Secirear and Deputy I Z41 DO Form 11414 Bae" for
or en those radimdeals whlo harve been Secretary to obtain mundld advilces on the Prograricautil
authorized by *he Heed of the DOD cantent of the defense program. Also. (IJ) OD Form 1416 Report of
Component. or his or her designee. to acceses to WPB Information by private Programs;
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(16 Contract Award Reports. i~f,,,ation Theae procedures sha '
111 Coangession~al Data Sheets spec~fca.1v identif> the ind:%idiuis

ri-1 Contractor requests for oc~hrcd~i! reicase -nd trar~s'.t
informnation contained in the National acquisnon-related Lnforrm.ation.

I.!itary Straies) Document (ncluding 0.. 1ýY -3
arnexes) and tin. Chairmans Program LC8iut
Assessment Document t'ncluding % iis
arr:ses and commentsl shall be rseSAS~qir~s
fincurded to tne CICS isho shall 0-i - D,-..rvti -<'Se

deer~eon a case-by-case hanis waut ;V1 0i-_ 9D83t5 L.ed 8,O 45 a-i
irfcnrm.attn. S any., ts eiraia:,ne to the sus cost ss-4'-0
cix ~tractor.

to) Documenets ThAt Disclose tile
Goverttotentas Negotiating Position,
Dcumtents that would disclose the
goiernment a nezotiatng4 posit~on (such
as pre-negotiation business clearances
and positions and govet~tne.'t cost
estimiates) or would adversely impact
the got ernm~it negotrat-g strategy
shA not be releatsed.

(' Drafta and Workmin Papers Drafts
and working papers that would
oiher,,vse be releasable under
pairagraph 2851c3(a) shall not be
re!eased where thetr release would
inhibit the development of agency
positiotns. jeopardone the free exchange
of information that as pant of the
deiberatsne procesa. or compromise the
dectsion-making process.

(c) F-eedom of ittformicL'on Art.
Where a request for informatiortt. the
release of which to restricted under
paragraph Zsei.3(b) is made tunder the
Freedom of Information Act, the request
shall be forwarded to the appropriate
official for disposition in accordance
wtth Dot) 54U-74-t Requests for
con tracitor bid or peopoaa information
pursuant to the Fraedom of Information
Act shallbe subjecitIosubpairagraph 5-
207 a. of MDot 5411.7-0. which reqwtme
notice to a aess-Unatad Statnes
Gov ernment awucesof a record.

I116411 naonsr~boa.
(a) The Under Secretary of Defense

(Acquisition) shall be responsible for
establtshtng untiform policies and
procedures for the release of
arqvisition-related information.

Ih I The tUnder Secretary of Defense
(Policyl. Assistant Secretary of Defense
(Program Analysis and Evaluationl and
Comptroller. DoD are responsible for
adjudicatitg requests for access to
Ptanning, Programmin and Budgeting
information pertaining to thetr
respecttve phases of the P1'S systetm.

(c) The Head of each DoD Component
shall assure that paocedureafor the
release of acquisition-related
information are consistent with the
policy contained is this Directive and
shall not impose, any additional
restrictions on release of such

.s. ss g UI3b.*gZti4 I
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